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(T.D. 84-46) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parenthe- 
ses immediately following, which has been discontinued. If the pre- 
vious bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 
the list. 

Dated: February 21, 1984. 





Filed with district 
director/area 
director/amount 


Date term Date of 


Name of principal and surety eGiavemmeae approval 


Air Tungaru Corp., 3049 Ualena St., | Jan. 25,1984 | Jan. 25, 1984 Honolulu, HI 
Honolulu, HI; Old Republic Ins. Co. | $100,000 


The foregoing principal has been desig- | 
nated a carrier of bonded merchan- 
dise. 


Braniff, Inc. (a NV Corp.), 7701 | Jan. 27,1984 | Feb.1,1984 | Dallas/Fort Worth, 
Lemmon Ave., P.O. Box 7035, Dallas, TX 
TX; United States Fidelity & Guar- | $200,000 
anty Co. 


| 
The foregoing principal has been desig- | 
nated a carrier of bonded merchan- | 
dise. 
| | | 
Pan American World Airways, Inc., | June 29, 1982 | July 17, 1982 | New York Seaport 
200 Park Ave., New York, NY; | $300,000 
American Casualty Co. of Reading, 
PA 
D 3/10/84. 











CUSTOMS 
BON-3-01 
216696 
GEORGE CU. STEUART 
(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division). 


(T.D. 84-47) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs Form 7605 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol “D” indicates that the 
bond previously outstanding has been discontinued on the month, 
day, and year represented by the figures which follow. “PB” refers 
to a previous bond, dated as represented by the figures in parenthe- 
ses immediately following, which has been discontinued. If the pre- 
vious bond was in the name of a different company or if the surety 
was different, the information is shown in a footnote at the end of 
the list. 

Dated: February 21, 1984. 





Filed with district 
director/area 
director/amount 


Date term Date of 


Name of principal and surety Remiananccs approval 





+ 


El Al Israel Airlines, Ltd. (a Foreign | Jan. 20, 1984 Jan. 23, 1984 New York Seaport 
Corporation under the laws of $100,000 
Israel), 850 Third Avenue, New 
York, NY; American Motorists Ins. 


The foregoing principal has been desig- 
nated a carrier of bonded merchan- 
dise. 














BON-3-01 
216670 


GEORGE C. STEUART 
(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division). 
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(T.D. 84-48) 


Reimbursable Services—Excess Cost of Preclearance Operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 23, 1984. 


Notice is hereby given that pursuant to Section 24.18(d),.Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning 
March 4, 1984. 





Biweekly 


Installation excess cost 





Montreal, Canada $18,826 
Toronto, Canada 37,974 
Kindley Field, Bermuda 8,234 
Nassau, Bahama Islands 18,073 
Vancouver, Canada 15,614 
Winnipeg, Canada 2,755 
Freeport, Bahama Islands 10,530 
Calgary, Canada 8,044 
Edmonton, Canada 10,348 





WILLIAM H. RUSSELL, 
Comptroller. 


[Published in the Federal Register, March 2, 1984 (49 FR 7905)] 


(T.D. 84-49) 
Drawback Contract—Crude Petroleum and Petroleum Derivatives 


The final Customs Regulations revision of Part 22, relating to 
drawback was published in the Federal Register, October 14, 1983. 
Sections 22.6 (a) through (i) of the superseded regulations, relating 
to general drawback rates were removed from the revision to the 
regulations, Part 191. These sections were not of sufficient general 
applicability to be included in the revision. However, no member of 
the public has forfeited any rights and benefits by their removal. 
As advised in the Customs Regulations Revision Relating to Draw- 
back; Specialized and General Provisions, T.D. 83-212, 48 FR 46753, 
general drawback contracts would be published as Treasury Deci- 
sions designed to take the place of the eliminated sections. The fol- 
lowing is one such contract. 

Dated: February 24, 1984. 
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File: DRA-1 
GEorGE C. STEUART 
(For Edward B. Gable, Jr., Director, 
Carriers, Drawback and Bonds Division). 


Drawback Contract Under 19 U.S.C. 1313(b) for Articles Manufac- 
tured With the Use of Crude Petroleum or Petroleum Deriva- 
tives 


Crude petroleum and petroleum derivatives; substitution. Draw- 
back may be allowed under the provisions of section 313(b), Tariff 
Act of 1930, as amended, upon the exportation of petroleum prod- 
ucts manufactured from crude petroleum or petroleum derivatives, 
subject to the following requirements: 

(1) The drawback allowance shall not exceed 99 per centum of 
the duty paid on the quantity of crude petroleum or petroleum de- 
rivatives designated by the refiner in accordance with the law and 
regulations from which the exported products could have been pro- 
duced in the exported quantities, in conjunction with the related 
products, producible by ordinary manufacturing techniques, as de- 
termined in the manner hereinafter set forth. 

(2) The petroleum products shall have been manufactured with 
the use of duty-paid, duty-free, or domestic crude petroleum or pe- 
troleum derivatives or combinations thereof, within 3 years after 
the date on which the designated crude petroleum or petroleum de- 
rivatives were received by the refiner, and shall have been export- 
ed within 5 years from the date of importation of the designated 
crude petroleum or petroleum derivatives. 

(3) The imported duty-paid crude petroleum or petroleum deriva- 
tives designated by the refiner as the basis for the drawback claim 
shall be of the same kind and quality (class) as that used in the 
manufacture of the exported petroleum products and shall have 
been used within 3 years after the date on which it was received by 
the refiner. Duty-paid crude petroleum or petroleum derivatives 
used at a plant of a refiner within 3 years after the date it was 
received may be designated as the basis for the allowance of draw- 
back on petroleum products manufactured at another plant of the 
same refiner. 

(4) For purposes of substitution, crude petroleum and petroleum 
derivatives (hereinafter called raw material) will be divided into 
the following classes: Class I, 0-11.9° API gravity; Class II, 12°-24.9° 
API gravity; Class III, 25°-44.9° API gravity; and, Class IV, 45°-up 
API gravity. Any crude petroleum included in any class shall be 
considered for the purposes of these regulations as being of the 
same kind and quality as any other crude petroleum included in 
the same class; similarly, any named derivative in any class shall 
be considered as being the same kind and quality as the same 
named derivative in the same class. 
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(5) The amount of any one type and class of raw material which 
may be designated as the basis for the allowance of drawback on 
the exported products produced at a given refinery and covered by 
a drawback entry shall not exceed the quantity of such raw materi- 
al used at the refinery during the abstract period or periods from 
which the exported products were produced. The quantity of raw 
material to be designated as the basis for the allowance of draw- 
back on exported products must be at least as great as the quantity 
of raw material of the same type and class which would be re- 
quired to produce the exported prodycts in the quantities exported. 

(6) For the purpose of distributing the drawback to the several 
products in accordance with section 313, Tariff Act of 1930, relative 
values shall be established at the time of separation between all 
products manufactured. The entire period covered by an abstract 
shall be deemed the time of separation of the products, and the 
value per unit of each product shall be the average market value 
for the abstract period. 

(7) The refiner’s manufacturing records shall consist of daily 
gauge reports on all raw material storage tanks, or if no storage 
tanks are maintained, daily meter records of raw material re- 
ceived. They will also show daily quantities and description of all 
materials introduced into the manufacturing process, and the 
quantity and description of each product manufactured. 

(8) An abstract from the aforementioned records shall be filed 
with the district director covering manufacturing periods of not 
less than 28 days and not more than 31 days, unless a different 
period shall have been authorized. 

A separate abstract will be prepared by each refiner for each re- 
finery from which an export shipment may be made. The abstract 
filed for each refinery, in the following form, shall be signed by an 
officer of the company or by an employee with Customs power of 
attorney having knowledge of the facts. 


Abstract of Manufacturing Records 


Name of company 


Location of refinery 
Period from 
Material used (in bbls. at 60°) 


[Crudes—Derivatives 1} 


Naphtha 
Class III be _ 





(1) Opening inventory 
(2) Material introduced .... 
(3) Closing inventory 





CUSTOMS 


[Crudes—Derivatives *] 





Naphtha 
Class I Class II Class III Class IV me - 





amen NUNN oo acca cacscocasencd easaavnats voncouesvccail sasscccepeashatacntada| coupuvavsieateiasetees | nsitcdveckenetcstvan’ 





1 Additional columns will be shown for each additional type and class. 


Production 
Period from 





Drawback 


Product Quantity factor per 


in barrels barrel 





MO HO wD 




















Item (6) Products shall be shown on the abstract in the net quan- 
tities realized in the refining process and shall not include nonpe- 
troleum additives. 

Item (9) Quantity of crude (sum of all classes and derivatives) al- 
lowable per barrel of product. 

(9) The refiner will file an inventory control sheet showing for 
each product, in barrels, the opening inventory, the production, ex- 
ports, drawback deliveries, domestic shipments, and closing inven- 
tory, as well as the drawback factor applicable thereto, as per the 
following form: 


Inventory Control Sheet 
Period from 





Barrels drawback factor 


Product A | Product B | Product G | Product H 








(11) Production 
(12) Exports 
(13) Drawback deliveries.... 


(10) Opening inventory...............ccsssesesseseeeseeees 
(14) Domestic shipments ..............cccscssseeseseseeee | Kassspsaspusasspsngaceal agescoocovacadekeeaseeslpasasdseaeeaainasessebouenees@lnsvestsveens 
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Barrels drawback factor 


Product A Product G | Product H 


(15) Closing inventory 





(10) Opening inventory from previous period’s closing inventory. 

(11) From production period under consideration. 

(12) From lowest on hand (inventory or production). Totals from 
drawback entry or entries recapitulated. 

(13) Deliveries for further manufacture—lowest on hand after ex- 
ports are deducted. 

(14) From earliest on hand after items (12) and (13) are deducted. 

(15) Balance on hand. 

(10) The refiner shall file a combination drawback entry and cer- 
tificate of manufacture showing the products exported in the quan- 
tities established by the notices of lading and other evidence of ex- 
portation. Inasmuch as exported products, as described on notices 
of lading and other evidence of exportation may include quantities 
of nonpetroleum additives, a recapitulation shall be made showing 
quantities exported and the quantity of each product (less addi- 
tives) in terms of the abstract. 


Recapitulation of Drawback Entry 


Period from 





Quantit Grade 

in barrels Drawback allowed 

‘canta Of factor per for 
the barrel drawback 


in barrels 


Quantity 
Product in barrels 


abstract 























Item 16 should list only products exported. 

Item 17 should be in condition as shown on the notices of expor- 
tation and notices of lading. 

Item 18 should be in condition as shown on the abstract (i.e., less 
additives if any). 

Item 19 is the lowest drawback factor (inventory or production) 
shown on the Inventory Control Sheet. 
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Item 20 is the result of multiplying item 18 by item 19. 

Liquidation: Total crude (as above) allowable for drawback X rate 
of duty on crude designated=gross drawback allowable. Less 1 per- 
cent thereof=net drawback due claimant. 

(11) The total quantity of raw material on which drawback may 
be based, subject to limitations hereinafter specified, shall be com- 
puted by multiplying the quantity (in the terms of the abstract) of 
each product exported by the drawback factor for that product. See 
“Inventory Control Sheet” for method of accounting. 

(12) The amount of drawback determined in accordance with 
these regulations shall be limited by the quantity of imported duty- 
paid raw material of the same kind and quality as that used in the 
manufacture of the exported products in a quantity sufficient to 
produce such products, with due regard to the products producible 
concurrently with the exported products and shall not exceed 99 
per centum of the duty paid on the imported merchandise against 
which drawback is claimed. 

(18) The exportation of a given quantity of a product affords a 
proper basis for the allowance of drawback only to the extent that 
the product could have been produced in that quantity (together 
with the quantities of related products concurrently producible) 
from the imported duty-paid material. The test is whether the con- 
version is practicably possible by ordinary manufacturing tech- 
niques, not laboratory techniques, and is not whether the conver- 
sion was actually made. 

(14) Industry Standards of Potential Production on a Practical 
Operating Basis shall be submitted by the industry for each type 
and class of raw material. Upon verification and adoption by Head- 
quarters, U.S. Customs Service, the standards may be used to es- 
tablish that the exported products in the quantity exported could 
have been produced from the quantity of imported duty-paid raw 
materials designated by the refiner as the basis for the allowance 
of drawback on the exported products. 

(15) While the drawback factors for the products exported will be 
established on the basis of the volume and values covering the 
actual production during the refining period of the given refiner, as 
shown on the abstract filed by that refiner, it is not necessary that 
the refiner export products in the same percentages as they appear 
on the abstract, nor need he export products in the exact percent- 
ages shown on the applicable standard of potential production. He 
may limit his exportations to one product and disregard the related 
products provided that, (i) the drawback allowance shall not exceed 
99 per centum of the duty paid on the raw material allowable for 
designation, and (ii) sufficient duty-paid raw materials (of the re- 
quired kind and quality) to produce the exported product (together 
with the quantities of the related products concurrently producible) 
are available to constitute a proper basis for the allowance of draw- 
back on the exported products. 
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(16) Whether the exported product or products could have been 
produced on a practical operating basis from the quantity of duty- 
paid raw material designated in the drawback entry as the basis 
for the allowance of drawback on the exported product or products 
may be established by reference to the standard or standards of po- 
tential production for each type and class of raw material identi- 
fied by the claimant in his drawback entry. 


Industry Standard of Potential Production on a Practical 
Operating Basis 





Class I | Class II | Class III | Class IV Naphtha 


crude crude crude crude 





—% —% —% —% —% 
—% —% —% —% —% 
—% —% —% —% —% 
—% —% —% —% —% 
—% —% —% | —% 


—% —% —% —% 
—% —% —% —% 


—% 
—% 





(17) No claim for drawback against imported raw materials shall 
be allowed unless the refiner in connection with each such claim 
shall certify that all of the products exported for which drawback 
has been or are being claimed could be produced concurrently on a 
practical operating basis from the imported raw materials against 
which drawback is claimed. 

(18) Each manufacturer or producer of articles covered by the 
above drawback rate shall submit to Customs Headquarters (Atten- 
tion: Drawback and Bonds Branch, Office of Regulations and Rul- 
ings) a statement, in triplicate, describing the methods used in the 
manufacture or production of the products involved and setting 
forth the records it agrees to keep for the purpose of complying 
with the drawback law and regulations and for providing all the 
data required for the proper liquidation of certificates of manufac- 
ture and drawback entries filed hereunder. If the statement shows 
that the methods and records described therein enable the manu- 
facturer or producer to comply with the law and regulations, Cus- 
toms Headquarters shall approve the statement and promptly 
notify the applicant, in writing, of such action. 

Drawback statements as well as revised statements making 
changes in drawback statements filed under this Treasury Decision 
shall be handled in accordance with the previously discussed provi- 
sions, and with the applicable provisions of subpart B, part 191. 

The allowance of drawback on articles covered by this Treasury 
Decision shall also be subject to compliance with the applicable 
provisions of part 191. 
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(T.D. 84-50) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


January 2, 1984, Holiday Use Rates for January 3, 1984 


Argentina peso: 

January 3, 1984 $0.050378 

January 4-5, 1984 .042463 

January 6, 1984 .041964 
Chile peso: 

January 3-5, 1984 .011403 

January 6, 1984 .011299 
Colombia peso: 

January 3-5, 1984 011252 

January 6, 1984 .011196 
Greece drachma: 

January 3, 1984 .010020 

January 4, 1984 .009877 

January 5, 1984 .009862 

January 6, 1984 .009833 
Indonesia rupiah: 

January 3-5, 1984 .001004 

January 6, 1984 .001003 
Israel shekel: 

January 3-5, 1984 .009070 

January 6, 1984 .008925 
Peru sol: 

January 3-5, 1984 .000439 

January 6, 1984 .000435 
South Korea won: 

January 3-6, 1984 .001250 
Taiwan dollar: 

January 3-5, 1984 .024808 

January 6, 1984 .024814 
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(LIQ-03-01 S:C:1 
Dated: January 6, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-51) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 

January 9-12, 1984 $0.041964 

January 13, 1984 .041220 
Chile peso: 

January 9-12, 1984 .011299 

January 13, 1984 .011280 
Colombia peso: 

January 9-12, 1984 .011196 

January 13, 1984 .011143 
Greece drachma: 

January 9, 1984 .009730 

January 10, 1984 .009775 

January 11, 1984 .009718 

January 12, 1984 .009699 

January 138, 1984 009709 
Indonesia rupiah: 

January 9-12, 1984 .001003 

January 13, 1984 .001004 
Israel shekel: 

January 9-10, 1984 .008845 

January 11, 1984 .008733 

January 12-13, 1984 .008715 
Peru sol: 

January 9-12, 1984 .000435 

January 13, 1984 .000431 


433-565 O - 84 - 2 
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South Korea won: 
January 9-13, 1984 .001250 
Taiwan dollar: 
January 9, 1984 .024826 
January 10-13, 1984 


(LIQ-03-01 S:C:1D 


Dated: January 13, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-52) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (81 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 


The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
January 16-19, 1984 $0.041220 
January 20, 1984 .039401 
Chile peso: 
January 16-19, 1984 .011280 
January 20, 1984 .011274 
Colombia peso: 
January 16-19, 1984 .011148 
January 20, 1984 .011090 
Greece drachma: 
January 16, 1984 .009780 
January 17, 1984 .009823 
January 18, 1984 .009713 
January 19, 1984 .009756 
January 20, 1984 .009704 
Indonesia rupiah: 
January 16-19, 1984 .001004 
January 20, 1984 .001005 
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Israel shekel: 
January 16, 1984 .008715 
January 17-18, 1984 .008564 
January 19, 1984 .008483 
January 20, 1984 .008442 
Peru sol: 
January 16-19, 1984 .000431 
January 20, 1984 .000427 
South Korea won: 
January 16-19, 1984 .001250 
January 20, 1984 .001252 
Taiwan dollar: 
January 16-20, 1984 .024876 


(LIQ-03-01 S:C:D 
Dated: January 20, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-53) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 
January 23-26, 1984 $0.039401 
January 27, 1984 088595 
Chile peso: 
January 23, 1984 011274 
January 24-26, 1984 .011403 
January 27, 1984 .011274 
Colombia peso: 
January 23-26, 1984 .011090 
January 27, 1984 .011036 
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Greece drachma: 
January 23, 1984 .009685 
January 24, 1984 .009653 
January 25, 1984 .009657 
January 26, 1984 .009695 
January 27, 1984 .009676 
Indonesia rupiah: 
January 23-24, 1984 .001004 
January 25-27, 1984 .001003 
Israel shekel: 
January 23, 1984 .008366 
January 24, 1984 .008308 
January 25, 1984 .008218 
January 26, 1984 .008156 
January 27, 1984 .008156 
Peru sol: 
January 23-26, 1984 .000427 
January 27, 1984 .000423 
South Korea won: 
January 23, 1984 .001250 
January 24, 1984 .001249 
January 24-26, 1984 .001248 
January 27, 1984 .001249 
Taiwan dollar: 
January 23-26, 1984 N/A 
January 27, 1984 .024857 


(LIQ-03-01 S:C:D 
Dated: January 27, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-54) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
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cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Argentina peso: 

January 30-31, 1984 $0.038595 
Chile peso: 

January 30-31, 1984 .011274 
Colombia peso: 

January 30-31, 1984 .011036 
Greece drachma: 

January 30, 1984 .009657 

January 31, 1984 .009671 
Indonesia rupiah: 

January 30-31, 1984 .001003 
Israel shekel: 

January 30, 1984 .008156 

January 31, 1984 .008042 
Peru sol: 

January 30-31, 1984 .000423 
South Korea won: 

January 30, 1984 .001249 

January 31, 1984 .001248 
Taiwan dollar: 

January 30-31, 1984 .024857 


(LIQ-03-01 S:C:1D 
Dated: January 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-55) 


Foreign Currencies-Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 
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Brazil cruzeiro: 
January 23-25, 1984 $0.000954 
January 26-27, 1984 .000939 


(LIQ-03-01 S:C:1 


Dated: January 27, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 84-56) 


Foreign Currencies-Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 84-24 for the fol- 
lowing countries. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs 


purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Brazil cruzeiro: 
January 30, 1984 $0.000939 
January 31, 1984 .000926 
Venezuela bolivar: 
January 31, 1984 .074074 


(LIQ-03-01 S:C:D 
Dated: January 31, 1984. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., February 24, 1984. 


The foilowing are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs BULLETIN. 

JOHN P. Simpson, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 84-16) 


This ruling holds that galvanized welded and seamless pipes of 
different sizes are not merchandise of the same kind and qual- 
ity within the meaning of 19 U.S.C. 1313(b). TD 74-253-W 
cited. In regard to a request for extension of time in which to 
file drawback claims, section 22.4(1) of the Customs Regulations 
provides that drawback entries may be filed covering articles 
exported on or after the date on which the application for es- 
tablishment of the drawback rate was received by Customs 


Date: February 15, 1978 
File: DRA-1-09-R:CD:D T 
208592 
Reference: Your letter dated December 23, 1977, requesting clarifi- 
cation of certain language in T.D. 74-253-W and an extension of 
time for filing drawback claims thereunder. 

T.D. 74-253-W was issued with the understanding that galva- 
nized (and black) welded and seamless pipe used and designated in 
the manufacture of the exported articles would be of the same type 
and size, respectively. It is your contention that this requirement 
should not be imposed since all products have the same purpose, 
that of carrying electrical wires, and because duty is paid on all 
pipes at the same rate regardless of size. Customs is of the view 
that for the purpose of manufacture of electrical conduits, and the 
other articles covered by the above Treasury decision, pipes of dif- 
ferent sizes are not merchandise of the “same kind and quality” 
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within the meaning of title 19, United States Code, section 1313(b). 
The fact that the duty on the imported pipes may be the same irre- 
spective of size does not establish that different size pipes are of 
the same kind and quality. 

You have also requested an extension of time in which to file 
drawback claims on products manufactured under T.D. 74-253-W 
which were exported prior to June 30, 1975. Under the provisions 
of section 22.4(1) of the Customs Regulations, drawback entries may 
be filed covering articles exported on or after the date on which the 
application for establishment of the drawback rate was received by 
Customs. In the circumstances presented, Customs is of the opinion 
that the extension requested is not warranted. 


(C.S.D. 84-17) 


This ruling holds that certain articles of nickel (cathodes) export- 
ed from the U.S.S.R. to West Germany where they undergo a 
cutting process to produce the instant merchandise are not 
substantially transformed. The merchandise is considered a 
product of the U.S.S.R. and dutiable at the column 2 rate in 
item 620.03, TSUS. (General Headnote 3(f), TSUS) 


Date: February 22, 1983 
File: CLA-2 CO:R:CV:G 
070010 JCH 

802628 

This decision concerns the tariff classification of certain articles 
of nickel in material form (New York Seaport file reference 802628; 
Baltimore Seaport Entry No. 82-285444-7). 

Issue: Whether the cutting process producing the instant mer- 
chandise constitutes a substantial transformation thereby entitling 
the merchandise to entry at a free rate under column 1 of the 
Tariff Schedules of the United States (TSUS) for unwrought nickel 
in item 620.03. If the merchandise has not been substantially trans- 
formed, it is dutiable under column 2 for that item which requires 
a specific rate of 3 cents per pound. 

Facts: The merchandise in its condition when sold or exported 
from the U.S.S.R. is in sheets approximately 2 feet by 4 feet. The 
sheets are formed as cathodes in a process producing 99 percent 
pure nickel. 

After exportation from the U.S.S.R. the sheets are then sold to a 
processor in West Germany where they are cut into 1 inch square 
pieces. These pieces have the same thickness as the original sheets, 
which varies somewhat, and the non-smooth surface of the original 
sheets continues in the surfaces of the small squares. The squares 
are sold back to the original purchaser of the U.S.S.R. products, 
and exported to the U.S. The imported cut squares do not necessar- 
ily represent materials cut from the same sheets the exporter to 
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the U.S. started with, but evidence which has been submitted indi- 
cates none of the cut squares are cut in the U.S.S.R. 

It is claimed the cutting adds 10 percent to the value of the ma- 
terial, and that the material which is not cut is not suitable for the 
same use, which is in titanium anode electroplating baskets. 

Law and analysis: Substantial transformation is a doctrine 
which by nature is applied on a case-by-case basis, with few general 
principles for across-the-board application. In any event, the doc- 
trine may not necessarily be applied with identical results in the 
implementation of different statutes with entirely different legisla- 
tive objectives. But even in implementing the liberal Generalized 
System of Preferences program, we have held that the mere cut- 
ting of material in certain circumstances does not constitute a sub- 
stantial transformation for the purpose of making a material the 
product of a beneficiary developing country. See, for example, our 
decision of January 24, 1979, file No. 055634. 

Counsel has also cited instances where exemptions or partial ex- 
emptions have not been accorded for certain operations which have 
been deemed more than further processing, such as our decision of 
April 25, 1979, file No. 058960, Dolliff & Company v. United States, 
81 Cust. Ct. 1, C.D. 4755 (1978), and Burstrom v. United States, 44 
CCPA 27, C.A.D. 631 (1956). However, all of those matters con- 
cerned operations which involved a greater degree of processing 
than is involved in the instant matter. Even if they did not, we do 
not agree that failure of an operation to qualify as further process- 
ing for the purpose of an exemption necessarily qualifies the proc- 
ess as a substantial transformation for the purpose of avoiding 
column 2 rates as required to be applied under General Headnote 
3(f), TSUS. 

In our decision in T.D. 78-202, 12 Cust. Bull. 434, we recognized 
the special purpose of General Headnote 3(f) and the inappropriate- 
ness of applying certain legal theories in certain instances to avoid 
it. The courts have expressed a similar view in declining to find 
substantial transformation to change country of origin where mer- 
chandise originating in a column 2-rate country entered the com- 
merce of an intermediate country in United States v. Hercules An- 
tiques, 44 CCPA 209, C.A.D. 632 (1957), and United States v. Dessy 
Enterprises, Inc., 47 CCPA 16, C.A.D. 722 (1959). 

Nor do we believe the operation in question qualifies as a manu- 
facturing process as defined in Anheuser-Busch v. United States, 
207 U.S. 556 (1907). The cutting process in question does not change 
the tariff classification of the merchandise. While counsel contends 
a change would result under the Brussels Tariff Nomenclature 
(now the Customs Cooperation Council Nomenclature), no evidence 
has been produced showing the squares are commercially known as 
anodes. In fact, it is our understanding the merchandise is commer- 
cially known as plating grade nickel, and not as nickel anodes. Nor 
in our opinion is a change in the grade of the merchandise or in its 
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use, when the use is still use as a material, sufficient for avoiding 
column 2 rates. Nor is the fact that the cutting represents only 10 
percent of the value of the product persuasive of a substantial 
transformation for that purpose. 

In view of the above, it is unnecessary for us to further discuss 
additional evidence addressed to questions raised as to whether the 
products furnished by the processor represent a product commin- 
gled with merchandise not cut in West Germany. 

Holding: The merchandise is considered a product of the U.S.S.R. 
and dutiable at the column 2 rate for unwrought nickel in item 
620.03, TSUS. 


(C.S.D. 84-18) 


This ruling holds that unlimited qualities of semi-type toy vehi- 
cles and blister cards may be imported without restrictions. 
The subject toy vehicle does not infringe on the Schaper copy- 
right registration (17 U.S.C. 602) 


Date: April 14, 1983 
File: CPR-3 CO:R:E:E 
721506 SO 

This ruling concerns whether or not certain imported toy semi’s 
are infringing pursuant to section 602 of the Copyright Revision 
Act of 1976 (17 U.S.C. 602) 

Issue: Would the importation from Hong Kong of toy semi’s pack- 
aged in blister cards, infringe the rights of the copyright owner, 
Schaper Manufacturing Company, which has recorded their copy- 
right registration in Class VA for “STOMPER 4x4—PETER 
BUILT” and other semi’s with Customs for import protection. 

Facts: A potential importer of toy vehicles contacted U.S. Cus- 
toms at Pittsburgh and asked if a sample toy vehicle known as the 
“(Toy Name),” manufactured in Hong Kong by (Company Name) 
would infringe the copyright registrations of Schaper Manufactur- 
ing Company for “STOMPER 4x4—PETER BUILT” and other 
semi’s. Samples of the two vehicles referred to above were submit- 


Law and analysis: We note the decision of the United States 
Court of Appeals, Second Circuit, in the case of Knickerbocker Toy 
Company, Inc. v. Azrak-Hamway International, Inc., 668 F.2d 699 
(1982), which affirmed a finding of no similarity of toy automobiles 
by the United States District Court for the Southern District of 
New York. On February 13, 1981, Knickerbocker commenced an 
action alleging that the Shooters Corvette had been copied from 
the Wrist Racers model and thereby infringed Knickerbocker’s 
copyright. 

Judge Stewart examined the two toys quite closely, set forth 
their differences, came to specific conclusions regarding the origins 





CUSTOMS 21 


of their designs, and stated that the toy Corvettes were “signifi- 
cantly dissimilar.” Some of the differences noted were the absence 
of a skirt on the defendant’s car, the scoop on the defendant’s car 
on the hood, which does not appear on the plaintiff's car, the ratio 
of overhang with respect to the wheelbase, and the differences in 
the headlights and rear lights. Judge Stewart did not simply find 
that no copying had occurred in this case, rather, he made factual 
findings that the designers of the two toys had based their designs 
on different versions of the General Motors Corvette. 

Many differences between the imported (Co.) vehicle and the 
Schaper “STOMPER 4x4—PETER BUILT” semi are noted. The 
tires are different. The body dimensions and shape are different. 
There are windows in the sleeping compartment behind the cab of 
the (Co.) vehicle which are absent in the Schaper vehicle. Differ- 
ences are also apparent in the grills, exhaust pipes, gas tanks, 
horns, and racing stripes. In fact, we are of the opinion that the 
(Company Name) (Toy Name) is quite different from anything man- 
ufactured or sold by Schaper. 

Copyright protection extends to expression and not ideas, and 
shall include the artistic aspects of the design of a useful article, 
but not their mechanical or utilitarian features. The Copyright 
Law (17 U.S.C. 102) requires that a copyright cover only “original 
works of authorship.” Derivative works such as the Schaper semi’s 
are explicitly included in the subject matter of copyright as defined 
by the Copyright Act (17 U.S.C. 103). “But this principle is subject 
to two important and related limitations. First, to support a copy- 
right, the original aspects of a derivative work must be more than 
trivial. Second, the scope of protection afforded a derivative work 
must reflect the degree to which it relies on preexisting material 
and must not in any way affect the scope of any copyright protec- 
tion in that preexisting material,” Durham Industries, Inc. v. Toy 
Corporation, 630 F.2d 905 (1980). Thus, the only aspects of 
Schaper’s toy vehicles entitled to protection are the non-trivial, 
original features, contributed by the author or creator of these de- 
rivative works. 

Substantial similarity is determined by the “ordinary observer” 
test. Judge Learned Hand in defining this test stated that there is 
substantial similarity where, “The ordinary observer, unless he set 
out to detect the disparities would be disposed to overlook them, 
and regad their aesthetic, appeal as the same,” Peter Pan Fabrics, 
Inc. v. Martin Weiner Corp, 274 F.2d 487, 489 (2d Cir. 1960). The 
substantial similarity test was developed to bar a potential infring- 
er from producing a supposedly new and different work by employ- 
ing the tactic of making deliberate, but trivial, variations of specif- 
ic features of the copyright protected work. 

However, the “ordinary observer” test must be applied to the 
overall appearance of the product configurations in the same way 
Judge Stewart applied it in the Knickerbocker Toy case referred to 
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above. After doing this, we concluded that the ordinary observer 
would consider the differences between the imported (Toy Name) 
and the “STOMPER 4x4—PETER BUILT” toy vehicles to be more 
than trivial. Accordingly, there is no copyright infringement. 

Holding: The imported (Toy Name) semi type toy vehicle does 
not infringe on the Schaper copyright registration for the “STOMP- 
ER 4x4—PETER BUILT” or any other Schaper semi type toy vehi- 
cle protected by copyright registrations recorded with the Customs 
Service for import protection. Accordingly, unlimited quantities of 
these articles may be imported by anyone without restriction. The 
blister cards in which the toy vehicles are imported are also consid- 
ered to be non-infringing. 

Copies of this decision may be furnished to all concerned parties. 


(C.S.D. 84-19) 


This ruling holds that where a claimant could qualify for draw- 
back under either 19 U.S.C. 1313(a) or (j), and the Customs 
region where the claim is processed believes that the claim 
was submitted under the incorrect provision, that office may, 
nevertheless, process the claim as submitted 


Dates: April 28, 1983 
File: DRA-1-09-CO:R:CD:D 
215708 RB 

Issue: Where a claimant could qualify for a drawback under 
either 19 U.S.C. 1313(a) or (j), and the Customs region where the 
claim is processed believes that the claim was submitted under the 
incorrect provision, may that office simply process the claim as 
submitted? 

Law and analysis: Generally speaking, the manufacturing draw- 
back law, 19 U.S.C. 1313(a), and the same condition drawback law, 
19 U.S.C. 1313(j), are complementary and contiguous provisions of 
law. Thus, if a particular operation performed on imported mer- 
chandise constitutes more than an “incidental operation” and the 
merchandise in question would not qualify for drawback under sec- 
tion 1313(j), the operation would then fall within the scope of a 
“manufacture or production” and the merchandise would qualify 
for drawback under section 1313(a), assuming compliance with all 
applicable drawback requirements. 

Nevertheless, there are at least two exceptions to this general 
rule: (1) cases involving a warranty, specifically, where imported 
merchandise becomes defective while being used under warranty 
and must be exported for this reason; (2) cases involving deteriora- 
tion, for example, where imported merchandise such as produce be- 
comes spoiled after importation and is thereafter not in the same 
condition. In these cases, neither provision would apply. 





CUSTOMS 23 


Notably, if one of the two provisions is applicable in a particular 
case, the same amount of drawback would accrue on imported mer- 
chandise under either provison (i.e., 99% of duty-paid). 

Therefore, when a claimant qualifies for drawback under either 
19 U.S.C. 1313(a) or (j), and the applicable regional office believes 
that the claim was submitted under the incorrect provision, for 
that office to require, as a result, that the claim be resubmitted 
under the other provision would be productive of an unnecessary 
expenditure of time, effort and resources, both on the part of the 
drawback public as well as Customs itself. This clearly would not 
accord with Customs policy to simplify and streamline drawback 
procedures where possible. 

Holding: The answer to the issue presented is yes. 


(C.S.D. 84-20) 


This ruling holds, under the circumstances presented here, that 
the cost of printing and packaging in the United States of im- 
ported T-shirts would not be included in the transaction value 
(TAA of 1979) 


Date: May 5, 1983 
File: CLA-2 CO:R:CV:V 
543059 TLL 
TAA #62 
This is in reply to your letter dated February 14, 1983, which was 
received at Headquarters, U.S. Customs Service on April 18, 1983, 
regarding the importation to the United States of certain T-shirts. 
You state that the T-shirts will be imported undecorated, that is, 
without any name or photo printed on them. They will be con- 
signed to a subcontractor in the United States where they will be 
printed in the front with a picture of a well-known athlete and in 
the back with his name and uniform number. The subcontractor 
will then forward the goods to a distributor in the United States. 
You state that the terms of sale will be C.I.F. duty brokerage 
paid. Usually, a profit of approximately 8 percent is included in 
your client’s sale price but, for marketing purposes, this proposed 
sale price will not include the margin of profit but be slightly over 
the cost price. 
A breakdown of the sale price will look like this: 


Raw Material (Cdn dollars) 
Direct Labour (Cdn dollars) 
Fixed & variable overhead (Cdn dollars) 


Total (Cdn dollars) 
Std Cost U.S. $ (.82) (U.S. dollars) 


Printing 


433-565 O - 84 - 3 
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1.10 
Packaging Ls 


Total made in U.S. (U.S. dollars) 1.80 
Estimated Duty + Freight + Brokerage (U.S. dollars) 1.13 

Total Cost (U.S. dollars) 6.02 
Selling Price to U.S. Distributor (U.S. dollars) 6.05 


Under these circumstances you ask for our confirmation that all 
costs incurred in the United States, i.e. printing, royalty, packag- 
ing, duty, brokerage, freight are deductible from dutiable value. In 
this regard your attention is directed to section 402(b\(3) of the 
Tariff Act of 1930, as amended by the Trade Agreements Act of 
1979. That section provides: 

(3) The transaction value of imported merchandise does not in- 
clude any of the following, if identified separately from the price 
actually paid or payable and from any cost or other item referred 
to in paragraph (1): 

(A) Any reasonable cost or charge that is incurred for— 

(i) The construction, erection, assembly, or maintenance of, or 
the technical assistant provided with respect to, the merchandise 
after its importation into the United States; or 

(ii) The transportation of the merchandise after such importa- 
tion. 

(B) The customs duties and other Federal taxes currently payable 
on the imported merchandise by reason of its importation, and any 
Federal excise tax on, or measured by the value of, such merchan- 
dise for which vendors in the United States are ordinarily liable. 

Under the circumstances presented, the U.S. Customs Service is 
of the opinion that the printing and packaging of the T-shirts 
would be covered by subparagraph (A)(i) and be deductible from 
transaction value. Likewise, the international freight, U.S. freight, 
brokerage and duty would be excluded from dutiable value. Howev- 
er, no authority exists for deducting the royalty payments made 
from transaction value so that these payments would remain as 
part of transaction value. 

We are enclosing a copy of the U.S. Customs Service Blue Book 
on Customs Valuation which will more fully explain transaction 
value. , 
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(C.S.D. 84-21) 


This ruling holds that cold weather fashion boots that are de- 
signed to be worn as a protection against water, cold and in- 
clement weather, by virtue of water-repellent nylon uppers and 
a vulcanized foxing band that causes the bottom portion of the 
boots to be waterproof are classified as protective footwear in 
item 700.57, TSUS. The footwear need not be waterproof as a 
condition precedent to classification under item 700.57, TSUS 


Date: May 10, 1983 
File: CLA-2 CO:R:CV:G 
072089 C 
To: District Director of Customs, Boston, Massachusetts 02109. 
From: Director, Classification and Value Division. 
Subject: Internal Advice Request No. 184/82 Concerning the Tariff 
Classification of a Cold Weather Fashion Boot Manufactured in 
Korea. 


Facts: The request for internal advice referred to two cold weath- 
er fashion boots, namely, Sporto style No. OSSIPEE W1857 and 
non-brand style No. Helen W1687. Inasmuch as the sample of non- 
brand style No. Helen W1687 was not submitted and no argumen- 
tation was made in regard to this style, it is assumed that this style 
is identical or similar to the Sporto style No. OSSIPEE W1857. 

The boots involved have water-repellent nylon uppers, a tricot 
synthetic-nylon interlining, a foam-rubber insulation between the 
inside and outside fabrics, a pile-lined removable inner sole and a 
rubber foxing and bottom. 

The inquirer maintains that these boots are classifiable under 
the provision for other footwear which is over 50 percent by weight 
of fibers and rubber or plastics with at least 10 percent by weight 
being rubber or plastics and having uppers of which not over 90 
percent of the exterior surface area is rubber or plastics and which 
is designed to be worn over, or in lieu of other footwear as a protec- 
tion against water, oil, grease, or chemicals or colds and inclement 
weather in item 700.57, Tariff Schedules of the United States 
(TSUS), and dutiable at the rate of 37.5 percent ad valorem. 

The position of the inquirer is based on the following: 


(1) The instant boots by the very nature of the foam-rubber 
insulation were designed to be worn as a protection against 
cold and inclement weather. 

(2) The boots by the utilization of water-repellent nylon for 
the construction of the uppers, were so designed to be worn as 
a protection against water and inclement weather. Based on 
our own trial it is our opinion that this upper fabric will meet 
the “cup-test”’ criteria. 

(3) As further proof to substantiate the design intent of the 
boots as footwear to be worn as a protection against water, cold 
and inclement weather, there are enclosed copies of various ad- 
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vertisements which specifically describe the boots as “the all 
weather boot you’ll wear right now and all through winter,” 
“just the right thing for slushy spells,” ‘make a splash * * * 


go ahead—this cuffed ankle boot is water resistant nylon,” 
“Fashion comes to the water-proof boot, the Sportos OSSI- 
PEE,” “an easy slip-on style to keep water chills at bay.” 


In opposition to the position of the inquirer it is asserted that an 
established and uniform practice exists to classify the imported 
style OSSIPEE W1857 under the provision for other footwear 
which is over 50 percent by weight of fibers and rubber or plastics 
with at least 10 percent by weight being rubber or plastics and 
having uppers of which not over 90 percent of the exterior surface 
area is rubber or plastics, which has a foxing-like band wholly or 
almost wholly of rubber or plastics applied or molded at the sole 
and overlapping the upper and valued over $3 but not over $6.50 
per pair in item 700.67, TSUS, and dutiable at the rate of 90 cents 
per pair plus 37.5 percent ad valorem. 

It is pointed out that even though all winter-weather-fabric foot- 
wear will be interpreted as protective, to varying degrees, against 
the elements (otherwise it would not be worn in the winter time), 
item 700.57, TSUS, was designed for waterproof footwear, which 
this boot and similar styles are not. Further, it has been the prac- 
tice to consider a shoe or boot as protective and waterproof when 
all, or substantially all, of its configuration is molded or vulcanized 
as indicated by the headnote superior to items 700.51-700.53, 
TSUS, because item 700.57, TSUS, is derivative of this self-same 
headnote (as can be determined by the language of the subheading) 
and should be substantially molded or vulcanized throughout most, 
or all, of its configuration. 

It is urged that rubber/fabric cold-weather footwear should never 
be accorded classification under item 700.57, TSUS, when it pos- 
sesses any of the following characteristics: 

(1) Non-molded rubber/plastic and fabric fashion footwear; 

(2) Cemented construction; 

(3) Seamed or stitched construction; 

(4) Water repellent fabrics; 

(5) Water resistant fabrics; 

(6) A fabric upper; 

(7) Athletic (except hard-molded rubber-plastic ski boots). 

In conclusion it is emphasized that at a minimum, footwear clas- 
sifiable under item 700.57, TSUS, has to be waterproof (not water- 
repellent nor water resistant) and that all, or substantially all of 
its configuration must be molded or vulcanized—which imparts to 
the item its waterproof nature for the entire life of the shoe or 
boot. 

This is at variance with a fabric/rubber bottom so-called “protec- 
tive’ fashion boot. Once its waterproof nature (as initially deter- 
mined by “cup testing”) has been dissipated by use and wear, it can 
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and will be usefully worn as casual and fashion footwear since the 
shoe or boot still imparts a measure of protection against cold and 
inclement weather. 

Issue: (1) Does an established and uniform practice exist based on 
uniform liquidations at the various ports to classify this type of 
footwear under items 700.64 through 700.71, TSUS, with duty de- 
pending upon value per pair; 

(2) Is it a necessary condition for classification under item 700.57, 
TSUS, that footwear be virtually waterproof and that the sole, 
vamp, quarters and a significant part of the boot shaft be of 
molded or vulcanized construction? 

Law and analysis: A survey of the various ports throughout the 
country shows that an established and uniform practice to classify 
the type of footwear in issue in items 700.64 through 700.71, TSUS, 
cannot be substantiated. 

The inferior heading to items 700.51 through 700.53, TSUS, pro- 
vides as follows: 


Hunting boots, galoshes, rainwear, and other footwear de- 
signed to be worn over or in lieu of other footwear as a protec- 
tion against water, oil, grease, or chemicals, or cold or inclem- 
ent weather, all the foregoing having soles and uppers of 
which over 90 percent of the exterior surface area is rubber or 
plastics (except footwear with uppers of non-molded construc- 
tion formed by sewing the parts together and having exposed 
on the outer surface a substantial portion of functional stitch- 
ing.) 


In order to be classified under items 700.51 through 700.53, 
TSUS, footwear must possess the following characteristics: 


(1) The exterior surface area of the soles and uppers must be 
over 90 percent rubber or plastics; 

(2) The upper must be of molded construction; and 

(3) There must be no substantial portion of exposed function- 
al stitching on the outer surface. 


It is our observation that footwear possessing all the listed char- 
acteristics must of necessity be substantially waterproof and that 
by incorporating such language in the tariff schedules, Congress in- 
tended that such footwear be substantially waterproof. 

It is to be noted that the language of item 700.57, TSUS, differs 
from the language of the inferior heading to items 700.51 through 
700.53, TSUS, in the following manner: 


(1) Item 700.57, TSUS, does not require that over 90 percent 
of the exterior surface area of the soles and uppers be rubber 
or plastics; 

(2) there is no requirement that the uppers be of molded con- 
struction; and 

(3) there is no requirement precluding the presence of a sub- 
stantial portion of exposed functiona! stitching on the outer 
surface of the uppers. 
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It is clear from the above that there is no language in item 
700.57, TSUS, requiring that footwear classifiable thereunder be 
waterproof. Therefore, we conclude that footwear need not be wa- 
terproof as a condition precedent to classification under item 
700.57, TSUS. 

With respect to the boots in issue, it is our view that they qualify 
for classification under item 700.57, TSUS, for the following rea- 
sons: 


(1) They are designed by virtue of the foam-rubber insulation 
to be worn as protection against cold weather; 

(2) They are advertised as footwear to be worn as protection 
against the cold; 

(3) They are designed to be worn as a protection against 
water and inclement weather by virtue of water-repellent 
nylon uppers and the vulcanized foxing band which causes the 
bottom portion of the boots to be waterproof; and 

(4) They are advertised as footwear to be worn as a protec- 
tion against water and inclement weather. 


Holding: The cold weather fashion boots in issue are properly 
classifiable under the provision for other footwear which is over 50 
percent by weight of fibers and rubber or plastics with at least 10 
percent by weight being rubber or plastics and having uppers of 
which not over 90 percent of the exterior surface area is rubber or 
plastics and which is designed to be worn over, or in lieu of other 


footwear as a protection against water, oil, grease, or chemicals or 
cold and inclement weather in item 700.57, TSUS, and dutiable at 
the rate of 37.5 percent ad valorem. 


(C.S.D. 84-22) 


This ruling holds that motors assembled in Mexico from United 
States components and shipped through the United States 
under bond pursuant to a transportation and exportation entry 
are not precluded from item 807.00, TSUS, treatment. Item 
807.00, TSUS, makes reference only to the initial exportation 
of components prior to assembly and does not make reference 
to the exportation of assembled articles following entry under 
cover of a temporary importation bond or transportation and 
exportation bond. (Section 10.15 Customs Regulations and Sub- 
part C, Part 5, Schedule 8, TSUS) 


Date: May 31, 1983 
File: CLA-2 CO:R:CV:S 
071127 FF 
This is in reply to your letter dated December 17, 1982, concern- 
ing the applicability of item 807.00, Tariff Schedules of the United 
States (TSUS), to certain electric motors assembled in Mexico from 
components of United States manufacture. 
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You state you presently assemble the motors in question in 
Juarez, Mexico, and that you ship the motors to a customer located 
in Nogales, Mexico, through the United States under bond pursu- 
ant to a transportation and exportation entry. You further state 
that this practice was discussed as a prospective transaction in 
your letter to us dated February 17, 1977, and that in our letter 
dated March 31, 1977, file R:CV:V 541416 UAS, we stated that your 
customer in Mexico could claim an item 807.00, TSUS, deduction 
on the motors under the circumstances described in your letter. 
However, you indicate that you were subsequently informally ad- 
vised by a Customs Service office that the motors could not receive 
item 807.00, TSUS, treatment based on a Headquarters letter dated 
June 2, 1982, file CLA-2 CO:R:CV:S 067712 EM, which held that 
such treatment is precluded by Headnote l(c), Subpart B, Part 1, 
Schedule 8, TSUS. It is your contention that the words “exported 
* * * to comply with any law of the United States or regulation of 
any Federal agency requiring exportation” in that Headnote do not 
apply to goods in transit under a transportation and exportation 
bond since the goods do not enter the commerce of the United 
States and may be entered for consumption and therefore are not 
required by law or regulation to be exported. Accordingly, you re- 
quest that we reaffirm our earlier decision of March 31, 1977, so 
that your customer may continue to receive item 807.00, TSUS, 
treatment on the motors. 

As concerns the earlier correspondence in respect of this matter, 
it should be pointed out that out letter of March 31, 1977, did not 
specifically address the question of whether a shipment through 
the United States in bond pursuant to a transportation and expor- 
tation entry would preclude subsequent application of item 807.00, 
TSUS, to the motors when entered for consumption. This appears 
to be due in part to the fact that your letter by way of background 
referred to two different factual patterns, i.e. shipment of the as- 
sembled motors directly from your Mexican assembly plant to your 
customer in Mexico or shipment from your assembly plant to that 
customer through the United States in bond, the thrust of that 
letter, however, concerned two specific questions, neither of which 
was clearly presented with the in-bond shipment situation in mind. 
By the same token, we failed to discuss your suggestion that “the 
‘pass-through’ result” might avoid the paperwork and administra- 
tive burden involved under the facts relating to the second specific 
question to which we did respond in our letter of March 31, 1977. 
Therefore, as a result of both an imprecise drafting of your letter 
and an oversight on our part, we cannot obtain the result which 
you seek concerning the in-bond shipment question by a mere reaf- 
firmation of our earlier ruling. 

As concerns that specific issue, a review of the file relating to 
our letter of June 2, 1982, to which you refer, indicates that the 
position set forth therein was based on prior administrative deci- 
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sions involving importations under cover of temporary importation 
bonds under Subpart C, Part 5, Schedule 8, TSUS. However, upon 
further consideration we are now of the opinion that Headnote 1, 
Subpart B, Part 1, Schedule 8, TSUS, does not apply to articles as- 
sembled abroad which are subsequently entered into the United 
States and then exported pursuant to either a temporary importa- 
tion bond or a transportation and exportation bond. 

Section 10.15, Customs Regulations, which clarifies the applica- 
tion of the Headnote in question to merchandise imported under 
Item 807.00, TSUS, provides that “the exemption is not applicable 
to any component exported from the Customs territory of the 
United States:” and then lists in order the four specific cases set 
forth in the Headnote. It is to be noted that while the Headnote 
refers to “any article exported”, the regulation uses the words “any 
component exported”. Since item 807.00, TSUS, contemplates the 
initial exportation of components produced in the United States 
which will be assembled into an article in a foreign country, the 
regulatory provision serves to clarify the application of the Head- 
note in that context. Therefore, for the purposes of item 807.00, 
TSUS, the word “exported” as used in the Headnote applies only to 
the initial exportation of components prior to assembly and does 
not have reference to an exportation of the assembled article fol- 
lowing entry under cover of a temporary importation bond or 
transportation and exportation bond. 

Accordingly, we are of the opinion that the entry and exporta- 
tion of the assembled motors in question pursuant to a transporta- 
tion and exportation bond will not in and of itself preclude applica- 
tion of item 807.00, TSUS, to the motors upon a subsequent impor- 
tation. 


(C.S.D. 84-23) 


This ruling holds that the operator of a general purpose Foreign 
Trade Zone may prepare, sign, and file Customs Form 214 and 
supporting documents for the admission of merchandise to the 
Foreign Trade Zone provided the operator has power of attor- 
ney from the owner of the merchandise authorizing precise 
acts 


Date: July 18, 1983 
File: FOR-1-CO:R:CD:D 
215986 L 
Issue: May the operator of a general purpose foreign-trade zone 
(FTZ) prepare and file the admittance document to a FTZ, Customs 
Form (CF) 214, for merchandise not owned by the operator? 
Facts: The operator of a general purpose FTZ is installing auto- 
matic data processing equipment and acquiring the capability of 
preparing the CF 214 for tenants of the FTZ. 
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Law and analysis: Section 81c of 19 U.S.C. provides in part that: 


Foreign and domestic merchandise of every description * * * 
may, without being subject to the Customs laws of the United 
States, except as otherwise provided in this chapter, be brought 
into a zone * * * but when foreign merchandise is * * * sent 
from a zone into Customs territory of the United States it shall 
be subject to the laws and regulations of the United States af- 
fecting imported merchandise. 


Generally speaking, section 8lc authorizes the Secretary of the 
Treasury to prescribe regulations relating to the treatment of mer- 
chandise in a FTZ. 

Part 146 of the Customs Regulations (19 CFR Part 146), relates to 
the treatment of merchandise in a FTZ. Section 146.12 covers the 
application and permit for admission of merchandise, and requires, 
among other things, a release order and evidence of right to make 
entry. 

The threshold issue is whether the zone operator must be a li- 
censed customhouse broker in order to prepare and file a CF 214 
on behalf of the owner of the goods. 

The licensing of customhouse brokers is authorized by 19 U.S.C. 
1641. A customhouse broker is defined in 19 CFR 111.1(b) as a 
person who is licensed under this part to transact Customs busi- 
ness on behalf of others. While the submission of a CF 214 would 
constitute the transaction of Customs business, 19 U.S.C. 8lc, 
supra, specifically provides that merchandise may be brought into 
a FTZ without being subject to the Customs laws of the United 
States. 

Customhouse brokers are licensed pursuant to the Customs laws 
and regulations to transact Customs business on behalf of others 
when that business is occasioned by the application of the Customs 
laws. They are persons authorized by the tariff laws to act as 
agents for importers in the transaction of Customs business. Pre- 
paring and submitting a CF 214 is not business arising out of the 
Customs laws but rather out of the Foreign-Trade Zones Act and 
thus is not subject to the Customs laws. 

As representative of the owner of the merchandise, the zone op- 
erator must have a power of attorney as evidence of its authority 
to prepare, sign, and submit a CF 214 on behalf of the owner of the 
merchandise. 

Insofar as the authority of the operator to act for the owner is 
limited to transactions involving merchandise not subject to the 
Customs laws, the power of attorney, which may be in a form simi- 
lar to that shown in 19 CFR 141.32, should be modified, so far as 
transactions with the Customs Service are concerned, to show the 
precise acts authorized, e.g., to prepare, sign, and submit CF 214 for 
the admission of merchandise to FTZ. 

Holding: The operator of a general purpose FTZ may prepare, 
sign, and file the CF 214 and supporting documents for the admis- 
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sion of merchandise to the FTZ provided the operator has power of 
attorney from the owner of the merchandise authorizing those acts. 


(C.S.D. 84-24) 


This ruling holds that a stipulation of facts with respect to the 
appraisement of an entry does not alter a Customs Bond and a 
delay in liquidating an entry does not discharge a surety on a 
Customs Bond. (Sec. 402a, Tariff Act of 1930) 


Date: July 19, 1983 
File: CO:R:CD:D 
215589 R 

Issues: 1. Whether a principal’s agreement to stipulate facts with 
respect to the appraisement of an entry is a modification of the 
customs bond that voids the surety’s obligations under that bond? 

2. Whether a delay in liquidating an entry voids a surety’s obli- 
gation to pay liquidated duties under a Customs bond? 

Facts: An importer made 14 entries of electronic tubes from No- 
vember 28, 1967, to March 10, 1976. Appraisement was withheld on 
those entries. In the case of Mitsui & Company Ltd. v. U.S., 81 
Cust. Ct. 219, Abs. 78/232 (1978) the court held that such merchan- 
dise was freely offered for sale within the meaning of Section 
402a(e), Tariff Act of 1930, as amended, on or about the dates of 
exportation. The court also found that no foreign value or export 
value existed for such merchandise. 

With respect to the entries made by the importer involved here, 
the importer, through the lawyer who represented the plaintiff in 
the Mitsui & Company, Ltd., case, stipulated that the facts were 
the same as those involved in the Mitsui & Company Ltd. case. Fol- 
lowing the decision in that case and others involving electronic 
tubes, the Customs Service liquidated the entries on October 16, 
1981, and October 23, 1981. On January 4, 1982, the Customs Serv- 
ice demanded payment of the liquidated increases from the surety. 
The surety protested the demand and stated that the importer, its 
principal, went bankrupt on September 4, 1979. 

Although a number of claims were raised in the protest, the pro- 
testant chose to support only two of those claims with a memoran- 
dum of law. This decision concerns only those two claims. 

Law and analysis: The first issue is whether the importer’s stipu- 
lation changed its relationship with the Government as to the 
bonds. Under the bonds, the importer and the surety agreed to pay 
any duty found to be legally due. This is true for both versions 
(single entry and term) of the Immediate Delivery and Consump- 
tion Entry Bonds (Customs Forms 7551 and 7553) which were used 
by the importer on the various entries. The importer’s stipulation 
with the Government did not change the bond obligation. The 
agreement that no foreign value or export value existed and that 
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there was a United States value of f.o.b. unit price plus 50 percent 
did not change the position of the parties with respect to the bond 
obligation to pay any lawful duty due. The Government was enti- 
tled to collect lawful duties and accepted the bonds to guarantee 
collection of that amount. The importer and the surety agreed to 
pay the lawful duty. The bond obligation to lawful duties was not 
limited to duties found to be due under a specific basis of appraise- 
ment. As noted in the supporting memorandum, one of the distin- 
guishing features of a substituted contract is that it usually con- 
tains terms that are inconsistent with the original contract. Here, 
the agreement to stipulate did not change any party’s rights or ob- 
ligations under the bond. 

The surety argues that the agreement to stipulate extinguished 
the importer’s pre-existing and potential liabilities for duties on the 
subject entries, thereby extinguishing the surety’s liability. The 
Government and the importer agreed that no foreign value or 
export value existed, within the meaning of section 402a, Tariff Act 
of 1930, as amended, but that on or about the dates of exportation 
there was a United States value of f.o.b. unit price plus 50 percent. 
Under that stipulation the proper basis of appraisement would be 
United States value. The importer’s stipulation that certain mer- 
chandise was dutiable on the basis of United States value does not 
extinguish that importer’s liability for duty. The agreement simply 
eliminated the need for the importer to present evidence to show 
the proper basis of appraisement. U.S. v. Edward M. Poons, Co. of 
Kobe, Inc., 18 C.C.P.A. 283, 1 T.D. 44451 (1930). The agreement 
changed no position of the importer or the Government. It has long 
been a tenet of Customs jurisprudence that stipulation of counsel 
as to the facts involved in a case are desirable and proper. U.S. v. 
Champion Coated Paper Co., 22 C.C.P.A. 414, 420-421. T.D. 47422 
(1934) and cases cited therein. Given the result in the Mitsui & 
Company Ltd., case it is impossible to see how the importer’s stipu- 
lation here can be construed as extinguishing the importer’s liabili- 
ty for duty. Such stipulations are not only favored in law but they 
clearly did not extinguish the duty liability of the importer. 

The cases cited by protestant’s counsel in the memorandum con- 
cern settlements rather than a stipulation of facts. The difference 
between the two concepts is evident in two of the cited cases: Mont- 
gomery Ward & Co. v. McKesson & Robbins, Inc., 285 N.Y.S. 2d. 462 
(1967) and Savelich Logging Co. v. Preston Mill Co., 265 Or. 456, 509 
P. 2d. 1179 (Or. 1973). Consequently, the cited cases are not applica- 
ble to the facts here. In no way did the stipulation of facts extin- 
guish the obligation of the protestant’s principal to pay the lawful 
duties. By its very terms there was an implicit agreement to pay 
lawful duties based on United States value. Nor is there any term 
in the stipulation which shows an intent on the part of the Govern- 
ment to accept less than the lawful duties or any other amount 
except those duties. 
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The second major point is that the delay in liquidation was a ma- 
terial alteration of the bond contract. The condition in the bond 
contract does not specify when the full amount of duty would be 
finally determined. Moreover, as pointed out on page 2 of the 
memorandum, the merchandise covered by the entries had been in- 
volved in administrative and legal proceedings before the protes- 
tant underwrote the bonds on those entries. The statement in the 
memorandum suggests that the protestant was aware of the ap- 
praisement dispute when it became surety on those bonds. There is 
no evidence to show that the surety was unaware of the dispute or 
that it failed to take precautions, such as demanding collateral 
from its principal, to protect its interest. 

Until the Customs Procedural Reform and Simplification Act of 
1978, Act of October 3, 1978, Pub. L. 95-410, 92 Stat. 888, there was 
no time limit for liquidation of an entry. Section 209 of that Act set 
time limits; however, that provision is inapplicable to the entries 
here. The legislative history of that Act shows that one reason set- 
ting a time limit for liquidation was a recognition by Congress that 
sureties remained liable after their principals have dissolved in in- 
stances where there was undue delay in liquidating entries. S. 
Rept. 95-778, 95th Cong., 4, 31, and 32 (1978). See also U.S. v. St. 
Paul-Mercury Indemnity Co., 1941 F. 2d. 68 (8rd Cir. 1952). In any 
event, in a similar situation, it was held that the sureties would 
not be discharged because of the inaction of the Government credi- 
tor to enforce the claim against the principal U.S. v. Gissel, 353 F. 
Supp. 768 (S.D. Tex 1973); aff'd. 493 F. 2d. 27 (1974); cert. den. 95 
Sup. Ct. 332, 419 U.S. 1012. It is true, as stated in the memoran- 
dum of protestant’s counsel, that an extension of time would thus 
bind the surety to an agreement which he did not make. Stearns, 
The Law of Suretyship, 138 (1951). However, that same authority 
notes that mere indulgence by the creditor and leniency shown to a 
debtor in default does not amount to a binding agreement to 
extend time of performance and does not discharge the surety. 
Stearns, op. cit. supra, 187. Also, the same authority notes that the 
view that mere passive inactivity on the part of the creditor after 
maturity of his claim does not discharge the surety is maintained 
even in cases where the delay is such as to deprive the creditor of a 
right of action against the principal. Stearns, op. cit. supra, 163. 

Holdings: 1. Stipulations of fact in judicial proceedings which are 
accepted by the court do not operate to discharge a surety for 
duties due on a Customs bond. 

2. A delay in liquidating entries involved in complex legal pro- 
ceedings does not discharge a surety on a Customs bond. 

3. The protest based on those grounds is to be denied in full. 
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(C.S.D. 84-25) 


This ruling holds that the license fee paid by the importer to the 
seller for a patent covering process to manufacture the import- 
ed merchandise is dutiable. (19 CFR 152.103(f) 


Date: July 28, 1983 
File: CLA-2 CO:R:CV:VS 
543070 TLL 
To: Area Director of Customs, New York, New York. 
From: Director, Classification and Value Division. 
Subject: Internal Advice No. 42/83; Dutiability of Royalty Pay- 
ments. 


This is a response to your memorandum dated April 20, 1983, 
and received in the Value Branch on May 3, 1983. 

The issue in the subject case is the dutiable status of a license fee 
of 15,000,000 Belgian Francs made for technology known as (proc- 
ess name). The fee was paid by the importer to the seller. The 
seller then paid the fee to licensor. 

The transaction involved the importation of rolling mill equip- 
ment by the importer from the seller. All of the merchandise was 
exported after July 1, 1980, and therefore would be subject to the 
provisions of the Trade Agreements Act of 1979. None of the par- 
ties are related. The importer argues that the (process name) essen- 
tially related to the operation of a portion of the equipment manu- 
factured in the United States and hence should not be dutiable. 
This portion is used for the continuous casting of copper wirebar 
for in-line rolling into copper rod. 

The importer also contends that the fee should not be dutiable 
since the exporter transferred the entire fee to the licensor and the 
importer could have obtained the process directly from the licen- 
sor. The fee was not included in the invoice from the exporter to 
the importer; however, it was part of the contract. Proof of the ex- 
porter’s payment of the license fee to the licensor has been pro- 
vided. 

The contract between the importer and the seller covers the 
supply of equipment for a continuous copper rod plant. Item 1.2 of 
the contract reads ‘Making available the (process name) as per de- 
tailed items and conditions stated in Annex II to the contract.” 
Item 2 covers the prices for the equipment as well as the process 
and item 10 deals with patent infringement regarding the process. 
The seller agreed to satisfy third party claims or change supplies to 
avoid infringement. As noted in item 7.0 of Annex II, the licensor 
assumed no responsibility for patent infringement. 

In reviewing the question presented, it is very important to look 
at this question of the dutiability of royalty payments solely from 
the prospective of what is provided in the Trade Agreements Act of 
1979. In this regard, section 402(b)(1)(D) of the Tariff Act of 1930, as 
amended by the TAA, provides: 
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(D) Any royalty or license fee related to the imported mer- 
chandise that the buyer is required to pay, directly or indirect- 
ly, as a condition of sale of the imported merchandise for expor- 
tation to the United States; (emphasis added) 


Of further relevance, is the material contained in the Statement of 
Administrative Action pertaining to royalties. This material pro- 
vides, 


Additions for royalties and license fees will be limited to 
those that the buyer is required to pay, directly or indirectly, 
as a condition of sale of the imported merchandise for exporta- 
tion to the United States (Statute). In this regard, royalties and 
license fees for patent covering processes to manufacture the 
imported merchandise will generally be dutiable, whereas roy- 
alties and license fees paid to third parties for use in the 
United States, of copyright and trademarks related to the im- 
ported merchandise, will generally be considered as selling ex- 
penses of the buyer and therefore would not be dutiable. How- 
ever, the dutiable status of royalties and license fees paid by 
the buyer must be determined on case-by-case basis and will 
ultimately depend on: (1) whether the buyer was required to 
pay that as a condition of sale of the imported merchandise for 
exportation to the United States; and (2) to whom and under 
what circumstances they were paid. For example, if the buyer 
pays a third party for the right to use, in the United States a 
trademark or copyright relating to the imported merchandise, 
as such payment was not a condition of the sale of the mer- 
chandise for exportation to the United States, such payment 
will not be added to the price actually paid or payable. Howev- 
er, if such payment was made by the buyer as a condition of 
sale of the merchandise for exportation to the United States, an 
addition will be made. As a further example, an addition will 
be made for any royalty or license fee paid by the buyer to the 
seller, unless the buyer can establish that such payment is dis- 
tinct from the price actually paid or payable for the imported 
merchandise, and was not a condition of the sale of the import- 
ed merchandise for exportation to the United States. (Regula- 
tions) (emphasis added) 


This approach was followed in the promulgation of the applicable 
Customs Regulations pertaining to royalties or license fees. See sec- 
tion 152.103(f), Customs Regulations. The above law and the appli- 
cable background material clearly stand for the proposition that if 
the royalty or license fee relates to the imported merchandise and 
the buyer is required to pay the royalty or license fee as a condi- 
tion of the sale of the imported merchandise for exportation to the 
United States then such a fee will be added to the price actually 
paid or payable for the merchandise when sold for exportation to 
the United States, unless otherwise contained in such a price. 
Under the circumstances presented in this particular transaction, 
there can be little doubt that the royalty or license fee related to 
the imported merchandise and the buyer was required to pay the 
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royalty or license fee as a condition of sale of the imported mer- 
chandise for exportation to the United States. Under these circum- 
stances we hold that the fee described in IA 42/83 is dutiable. 


(C.S.D. 84-26) 


This ruling holds that exported coated fabric produced into skim- 
coated fabric as a result of foreign operations which consist of 
calendering uncured rubber stock on each side of the already 
coated fabric is entitled to item 807.00, TSUS, treatment since 
the foreign process does not change the identity of the fabric 


Date: July 29, 1983 
File: CLA-2 CO:R:CV:VS 
071342 EM 

This ruling is in response to the Application for Further Review 
of Protest No. 0901-1-000137, filed April 12, 1981. The protest was 
filed against the decision in the liquidation of entry No. 250285 of 
February 23, 1978, and some 16 others extending from May 1978 
through June 1979. All entries were liquidated on January 21, 
1981. Since the protest was filed on April 21, 1981, it is considered 
to be timely filed within the time limits set out in section 514 of 
the Tariff Act. 

Issue: Whether allowances can be made under item 807.00, Tariff 
Schedules of the United States (TSUS), for conveyor belting made 
in Canada with component carcass plies of treated fabric of United 
States origin. 

Facts: Conveyor belting consists of top and bottom rubber covers, 
carcass load-bearing plies of fabric and inter-ply friction or skim 
rubber stock applied to both sides of each ply of fabric. Inter-ply 
skims are used to insulate one fabric layer from another, adding 
flex life strength to the belt. The fabric layers are coated with an 
adhesive referred to as RFL (resorcinol-formaldehyde-latex), in 
order to ensure the collective integrity of the various different 
layers comprising conveyor belts. 

The synthetic fabric is first dipped and coated with the RFL ad- 
hesive, then dried and heat-set by the application of heat and pres- 
sure. The RFL adhesive coating bonds chemically with the outer 
surface of the fabric. This adhesive-cured fabric is exported to 
Canada in lengths depending upon the length of the finished con- 
veyor belt desired and the number of plies contained therein. For 
example, if a four-ply, 1,000 foot long belt is required, a 4,000 foot 
length of fabric is generally exported, along with a small surplus 
for scrap. 

The foreign operations consist of calendering uncured rubber 
stock on each side of the already coated fabric to produce skim- 
coated fabric. The edges are trimmed to form the basic uncured 
carcass. The adhesive coated fabric exported in long lengths, with 
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skim stock layers on each side, is cut to individual ply lengths re- 
quired in the finished product. Top and bottom uncured stock 
covers are calendered or extruded to required dimensions and lay- 
ered over the uncured belt carcass. The belt components are now 
ready for final curing by means of heat and pressure to thermoset 
(vulcanize) the tacky skims and covers. Curing produces both 
chemical and physical changes in the uncured rubber compounds 
by reducing the sulfur to sulfides. At the same time sulfur atoms 
migrate toward and subsequently bond with the surface latex in 
the RFL adhesive to bond the belt into a unified structure. 

Law and analysis: It is claimed that the adhesive-treated fabric 
is the conveyor belt component of United States origin and com- 
plies with the requirements of item 807.00, TSUS, as a fabricated 
component exported in condition ready for assembly without fur- 
ther fabrication. 

We agree that the foreign process, as described, constitutes in 
effect, a lamination of components, resulting in an acceptable as- 
sembly of parts, in accordance with the conclusion reached in C. J. 
Tower & Sons of Buffalo, Inc. v. United States, C.D. 3840, where an 
imported laminate was produced by extruding viscous foreign-made 
polyethylene over mylar sheets, and the two layers were joined and 
held together by an adhesive bond. 

Similarly, cutting the exported adhesive-treated fabric to length 
to form the inter-plies of the belt carcass, also appears to comport 
with the general liberal interpretation of operations considered 
minor in nature and thus incidental to assembly, and even consid- 
ered necessary to facilitate the assembly process. Although not ap- 
pearing in the form of wide widths of exported fabric, as in the 
given circumstances, the act of cutting to length has generally been 
found necessary in previous cases interpretating activities consid- 
ered incidental to assembly. Further, with respect to chemical 
bonding the specially treated fabric with the skim and outer layers 
of rubber stock, it is claimed that the foreign curing process 
amounts to a manufacture of foreign component materials com- 
bined with an assembly of the domestic RFL resin fabric which re- 
mains unchanged throughout the surrounding physical and chemi- 
cal changes that take place during the process. The RFL-coated 
fabric appears to retain its physical identity throughout and thus 
satisfies the test specified for item 807.00 application as to whether 
the components of domestic origin have been changed in form or 
substance to such extent that they have lost their physical identity. 
The adhesion bond exists solely between the latex surface of the 
coated adhesive and the rubber-cured component skim layers. Nei- 
ther the RFL adhesive nor the enclosed fabric undergoes any physi- 
cal change or new properties, such as those induced in the rubber 
compounds. 

It is explained in literature submitted that the sulfur in the 
rubber stock reacts with the latex surface particles of the adhesive 
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layers to produce the bond forming the assembly. The purpose of 
the reaction is to bond the belt carcass and covers into an integrat- 
ed whole, but at the same time the slight superficial reaction occur- 
ring on the surface fails to produce any significant change or new 
properties in the specially treated component fabric. 

Conclusion: On the basis of the further information submitted, it 
appears that the foreign process does not change the adhesive- 
coated fabric significantly from one form to another causing a loss 
of identity. Accordingly, we believe that the exported treated fabric 
is entitled to 807.00 tariff relief, upon compliance with the regula- 
tions. You are directed to grant the protest in full. A copy of this 
decision should be attached to your Form 19 Notice of Action to be 
sent to the protestant. The protest file is enclosed. 


(C.S.D. 84-27) 


This ruling hoids that the financing profit between the cost price 
and the selling price of imported merchandise by a third party 
is not part of the price paid or payable since it does not 
accrue to the seller and therefore, is not dutiable under trans- 
action value (Section 402(b) TA). Late charges which accrue 
subsequent to the date of importation are not dutiable under 
transaction value pursuant to TAA #31. 


Date: July 29, 1983 
File: CLA-2 CO:R:CV:VS 
543118 MK 

This refers to your letter of June 22, 1983, requesting a ruling on 
behalf of a banking partnership (hereinafter, the Partnership) lo- 
cated abroad which proposes to provide short term trade finance to 
major U.S. borrowers. 

The Partnership is located in a country whose religious precepts 
prohibit usury, which religious authorities interpret as the giving 
or receiving of any interest. However, those precepts do not pre- 
clude the proposed plan under which the Partnership would buy 
goods from one party (the Supplier) at Cost Price and sell them to 
the other (the Customer) for deferred settlement at Selling Price, 
earning a trade profit which, in relation to the time value of 
money, would compare with interest under a conventional loan. 
You state that this form of credit has become widely accepted in 
most European and some other countries and, where the issue has 
been considered, Customs authorities have treated the difference 
between the Cost Price and the Selling Price as a financing charge 
and therefore not subject to duty. 

You describe the transaction for which you request a ruling as 
follows. A Master Agreement between the Partnership and the 
Customer confirms the limit on the Customer’s uncommitted line 
of credit. A Customer and a Supplier enter into an agreement for 
the purchase and sale of goods. The Partnership is not a party to 
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that agreement. If the Customer wishes this purchase to be fi- 
nanced by the Partnership under the Master Agreement it will 
telex the details of the transaction to the Partnership, including 
the cost price and settlement date agreed to with the Supplier, in- 
quiring whether the Partnership would be prepared to buy the 
goods from the Supplier and sell those goods instantaneously to the 
Customer for payment on a predetermined future date, not to 
exceed 12 months. 

If the Partnership is willing to finance the transaction, it will 
send an offer telex, based on the information received, stipulating a 
selling price and appointing the Customer as the Partnership’s 
agent with respect to the ordering, specification, approval, and de- 
livery of the goods and sometimes even as paying agent of the Cost 
Price to the Supplier. In other words, the Partnership is usually an 
undisclosed principal having no direct contact with the Supplier. 

If the selling price offered is acceptable to the Customer, the Cus- 
tomer will send an acceptance telex to the Partnership to that 
effect, at which point a contract, the Inventory Purchase Agree- 
ment (IPA), is created. 

The Partnership pays the Cost Price to the Supplier either di- 
rectly or by advancing funds to the Customer for payment of the 
Cost Price to the Supplier on behalf of the Partnership for value on 
settlement date. The Partnership’s having taken title to the goods 
on payment to the Supplier, in accordance with the terms of the 
Master Agreement, transfers title to the goods to the Customer, 
who takes delivery of the goods directly from the Supplier. 

The Partnership has no right to possession of the goods or the 
documents of title thereto. On the deferred payment date the Cus- 
tomer pays the Partnership, account in the amount of the Selling 
Price. The IPA also provides that, in the event of late payment of 
the deferred price, the Customer must pay a fixed amount of daily 
compensation to the Partnership. 

The Master Agreement contains certain provisions which you de- 
scribe, which operate to protect the Partnership from any risk of 
expense or liability to the Supplier or the Customer, other than for 
payment of the Cost Price. One of those provisions specifies that 
the goods are at all times at the risk of the Customer, who is abso- 
lutely liable to pay the Partnership all sums required under the 
IPA notwithstanding any deficiency, defect, or loss related to the 
goods, or breach by the Supplier, other than any default of the 
Partnership in payment of the Cost Price. 

You request a ruling that the following amounts are not subject 
to U.S. Customs duties: 

1. The difference between (a) the Cost Price paid by the Partner- 
ship to or for payment to the Supplier and (b) the Selling Price 
paid to the Partnership by the Customer, hereafter the “Profit,” 
and 
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2. The daily fixed compensation for late payment if paid to the 
Partnership by the Customer, hereafter, the “Late Charges.” 

You contend that, aside from the statutory additions to transac- 
tion value, the Cost Price under an IPA is the transaction value of 
the imported goods and that Profit and Late Charges are not part 
of the dutiable value. The Cost Price establishes the total payment 
made or to be made to or for the benefit of the foreign Supplier of 
the merchandise when sold for exportation to the United States. 
Profit and Late Charges, if any, are not part of the agreement be- 
tween the Customer and the Supplier, but are paid to the Partner- 
ship by the Customer and are not to or for the benefit of the for- 
eign Supplier. You cite TAA #s 31 and 43 in support of your posi- 
tion. 

Presumably, the merchandise will be appraised under transac- 
tion value which, as you know, is the preferred basis of appraise- 
ment. Transaction value under section 402(b) is defined as the price 
actually paid or payable for the merchandise when sold for expor- 
tation to the United States, plus certain statutory additions if not 
included in that price. Section 402(b)(4)(A) defines the term “price 
actually paid or payable’ to mean “* * * the total payment 
(whether direct or indirect * * *) made, or to be made, for import- 
ed merchandise by the buyer to, or for the benefit of, the seller.” 

The dutiable status of the Profit depends upon the identity of the 
buyer and the seller. When the Partnership pays the cost price di- 
rectly to the Supplier and then “resells” the merchandise to the 
Customer, it might be argued that the Partnership is the seller, in 
which case the Profit would be part of the price actually paid or 
payable. However, we do not believe that the transaction between 
the Partnership and the Seller would qualify as a sale, for Customs 
purposes, under the leading case of J. L. Wood v. United States, 
C.A.D. 11389 (1974), which defined the term “sale” as the transfer of 
property from one party to another for a consideration. In this case 
the property is not transferred to the Partnership, which, as a 
practical matter, is merely acting as the Customer’s lender. There- 
fore, the Profit would not be dutiable under transaction value. 

When the Partnership sends the Costs Price to the Customer 
who remits it to the supplier, the Profit is clearly not part of the 
price paid or payable, since it does not accrue to the Seller. 

The Late Charges, if any, accrue subsequent to the date of impor- 
tation and therefore are not. dutiable under transaction value pur- 
suant to TAA #31, in which we concluded that late penalty 
charges are not dutiable under transaction value because they con- 
stitute a change in price arrived at subsequent to the time of im- 
portation. 
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This ruling holds that nonregulatory requiements on same condi- 
tion drawback claims are enforceable to the extent that timely 
actual knowledge is shown. (5 U.S.C. 558). 


Date: August 10, 1983 
File: CO:R:CD:D 
215688 R 

Issue: 1. Whether a nonregulatory procedure may be enforced 
against a drawback claimant who had timely actual notice of the 
procedure? 

Facts: A yacht was entered for consumption on June 23, 1981. On 
November 24, 1981, the yacht cleared for Nassau, Bahamas. The 
importer claimed a drawback under 19 U.S.C. 1313(j). Drawback 
was denied on the ground that the importer did not comply with a 
pre-exportation notice procedure set by a Customs Service telex in- 
struction. The failure to comply with that instruction resulted in 
Customs being unable to examine the yacht to determine its condi- 
tion on exportation. 

The telex was issued by the then Acting Director, Duty Assess- 
ment Division, U.S. Customs Service, on January 9, 1981. The telex 
required a drawback claimant to file a drawback entry with Cus- 
toms before the merchandise was exported so that there would be 
an opportunity to examine the merchandise. Attached to the telex 
was a form of affidavit that a drawback claimant was to complete 
and file with a same condition drawback claim. A subsequent telex 
issued on April 30, 1981, authorized shorter pre-export notice peri- 
ods to be approved. On August 25, 1982, the instructions in those 
telexes were superseded by Manual Supplement 3740-03. That doc- 
ument allowed a district director to waive the twelve working-day 
pre-export filing requirement. On April 20, 1983, the pre-export ex- 
amination requirement was further reduced by the Assistant Com- 
missioner (Commercial Operations). 

Both the consumption entry and the drawback entry were han- 
dled by a licensed customhouse broker. The drawback entry con- 
tained a completed same condition drawback affidavit said to have 
been signed by the master of the yacht. The affidavit is dated No- 
vember 20, 1981. In a sworn statement an employee of the custom- 
house brokerage firm stated that he witnessed the signing of the 
affidavit by the yacht’s master on November 24, 1981. 

The yacht broker who tried to sell the yacht stated that the 
yacht was in excellent condition when it entered Port Everglades, 
Florida. He also stated that no work was done on the yacht during 
the entire period of time it was in the United States. He stated 
that it was docked behind his home for that period, that no one 
lived on the yacht for that period, and that it went on one trial sail 
with a prospective buyer. 
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A second employee of the customhouse broker stated that the 
drawback claim could not be submitted to Customs 12 days prior to 
exportation due to circumstances beyond the customhouse broker’s 
control. She stated that the customhouse broker tried to arrange 
examination at Port Everglades but due to the shortage of inspec- 
tors, the yacht could not be examined prior to departure. She also 
stated that she was told by the yacht broker that the boat had se- 
verely depreciated. In a later clarification of the latter statement, 
she stated that the statement was in reference to the fact that the 
yacht had not been kept up from the time it sailed over here [to 
the United States] and did not refer to any depreciation or deterio- 
ration while docked in the United States. This clarification is in 
conflict with the yacht broker’s statement that the yacht was in an 
excellent condition, both structurally and cosmetically, when it en- 
tered Port Everglades. 

After the yacht cleared for the Bahamas, the owner filed for 
same condition drawback under 19 U.S.C. 1313(j). The claim was 
denied because of the failure to timely file in accordance with the 
Customs telex instructions. The owner and yacht broker protested 
that denial within 90 days after the liquidation of the drawback 
entry. 

Law and analysis: The protestants’ position is that the instruc- 
tion contained in the Customs telex that required a same condition 
drawback entry to be filed 12 days before exportation is not bind- 
ing. The protestants cite the lower court’s opinion in Lockheed Pe- 
troleum Services, Ltd. v. U.S., C.1.T. Slip. Op. 82-57 (July 21, 1982) 
in support of their position. However, the decision in that case was 
reversed on appeal. U.S. Lockheed Petroleum Services, Ltd., CFC 
Appeal No. 82-35 (May 11, 1983). Moreover, the lower court in 
Lockheed based the invocation of equitable powers on the ground 
that Customs approval of the manufacturer’s statement was a rep- 
resentation that the manufacturer was entitled to drawback and 
that the denial of drawback constituted a forfeiture. There has 
been no evidence presented to show a similar so-called representa- 
tion was made by a Customs official here. Consequently, even with- 
out the reversal, the lower court’s opinion in Lockheed is unpersua- 
sive. 

There appears to be a conflict in the evidence on the yacht’s con- 
dition. An employee of the customhouse broker stated that the 
yacht had deteriorated before it was imported. The yacht broker 
who tried to sell the yacht stated that the yacht arrived in excel- 
lent condition. It is unlikely that both versions are correct. In any 
event, the claimant must show that it complied with the statutory 
requirement set in 19 U.S.C. 1313()(1)(A)(@) before it can get draw- 
back under that provision. Romar Trading Co., Inc. v. U.S., 27 Cust. 
Ct. 34, C.D. 1344 (1951). 

If that issue is resolved in the claimant’s favor, the issue present- 
ed in the protest becomes relevant. That is, whether a nonregula- 
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tory Customs requirement binds a drawback claimant who has 
actual knowledge of that requirement? 

The instructions which set that pre-export notice requirement 
are not rules or regulations within the meaning of the 19 U.S.C. 
1313(j). 3 Mezines, Stein, Gruff Administrative Law, sec. 8.02 (1983) 
and S. Doc. 10, 77th Cong. vol. 14, p. 67 (1941). The procedure in 5 
U.S.C. 553 must be followed in order to establish such rules or reg- 
ulations, and that procedure was not followed in the telexes or 
manual supplement. Because the failure to follow the pre-export 
notice requirement is a basis for denial of drawback, this require- 
ment is substantive. Lewis-Mota v. Sec. of Labor, 469 F. 2d 478, 482 
(2d. Cir. 1972), and Noel v. Green 376 F. Supp. 1095 (S.D.N.Y. 1974) 
aff'd. sub. nom. Noel v. Chapman, 508 F. 2d. 1023, 1029-1030 (2d. 
Cir. 1975), cert. den. 423 U.S. 824 (1975). The failure to follow the 
procedure in 5 U.S.C. 553 provides a shield to members of the 
public who, because of this failure, do not have timely notice of the 
requirement. U.S. v. Hayes, 325 F. 2d. 307, 309 (4th Cir. 1963), Fore- 
man and Clark, Inc. v. NLRB, 215 F. 2d. 396, 410 (9th Cir. 1954), 
cert. den. 348 U.S. 887 (1954), and Lewis v. Weinberger, 415 F. Supp. 
652 (D. NM 1976). However, if it can be shown that a person had 
actual timely notice of an unpublished requirement, the require- 
ment can be enforced against that person. The weight of authority 
holds that the failure to use the procedure in 5 U.S.C. 553 elimi- 
nates the benefit of constructive notice provided by 44 U.S.C. 1507. 
U.S. v. Aarons, 310 F. 2d. 344, 345-348 (2d Cir. 1962), U.S. v. San 
Juan Lumber Co., 313 F. 2d. 703, 706-707 (D. Col. 1969), U.S. v. 
Mowat, 582 F. 2d. 1194, 1199-1201 (9th Cir. 1978) cert. den. 99 S. Ct. 
458 (1978), and U.S. v. Andrews, 408 F. Supp. 1007, 1011 (N.D. Cal. 
1976). In order to deny drawback on the failure to comply with the 
pre-export notice requirement, the Customs Service must show that 
the claimant had timely actual notice of the requirement. 

Actual notice may be shown by direct or circumstantial evidence. 
U.S. v. Mowat, supra, 1201-1202. Service of a demand by registered 
mail on a company employee was sufficient to show actual notice 
by the company. U.S. v. San Juan Lumber Co., supra. In Cann v. 
Commonwealth, 228 N.E. 2d. 67, 353 Mass. 71 (1967) actual notice 
was found where a property owner received a letter from his con- 
gressman which enclosed a copy of a letter from the Public Works 
Commissioner to the Congressman. The enclosure conveyed the 
requisite notice. In the case of Jn re Bohenko’s Estate, 4 N.Y.S. 2d. 
420, 254 App. Div. 140 (1938) a bank had actual notice of a trustee’s 
misconduct where the bank officers knew that the trustee trans- 
ferred unusually large sums from the trust account to the trustee’s 
personal account. The officers’ knowledge of some of the transfers 
imposed a duty on the bank to report or inquire into the apparent 
misappropriations. See also West v. Jennings, 119 S.W. 2d. 685 (Tex. 
Civ. App. 1938) where a personal relationship between the buyer 
and another oil lands buyer and evidence of an extremely low price 
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suggested to the court that the buyer had actual notice of a title 
defect. A person can be said to have actual notice when the infor- 
mation actually is communicated to that person in a way that the 
person’s mind can and does take cognizance of that information. 

The evidence here indicates that the protestants had timely 
actual notice of the requirement. The yacht’s master signed a same 
condition drawback affidavit that was part of the procedural 
instructions package. The affidavit is dated November 20, 1981. 
The yacht broker stated the yacht’s master and the owner came 
from Sweden together to get it ready for its outbound voyage. An 
employee of the customhouse broker said that he saw the yacht’s 
master sign the affidavit for same condition drawback on Novem- 
ber 24, 1981. Although there is a conflict between the date of the 
affidavit, November 20, 1981, and the date that the yacht broker 
said that he saw the signing, November 24, 1981, there is no con- 
flict with respect to the fact of signing. The yacht broker stated 
that the owner was aboard when it left the yacht broker’s home 
dock. An employee of the customhouse broker who handled the 
consumption entry and drawback claim stated that due to circum- 
stances beyond the customhouse broker’s control, it was unable to 
submit the entry 12 days prior to exportation. That statement 
could only be made by a person who was aware of the 12-day pre- 
export notice requirement. The same employee also stated that the 
customhouse brokerage firm tried in vain to arrange for examina- 
tion of the yacht at Port Everglades. The statement could not have 
been made by a person who was unaware of the examination re- 
quirement. The yacht broker stated that the owner had contacted 
him and the customhouse broker upon returning to the United 
States with the specific intention of getting drawback. Finally, in 
the protest, the protestants, the yacht owner and yacht broker do 
not contend that they were unaware of the requirement, but that 
the requirement was unenforceable. The circumstances here indi- 
cate that the protestants had timely actual knowledge of the re- 
quirement and chose not to comply with it. Once actual knowledge 
is shown, the failure to comply should be no different than a fail- 
ure to comply with a requirement imposed by regulation. 

A final consideration is whether the requirement is invalid as 
unreasonable. In American Pistachio Corp. v. U.S., 23 Cust. Ct. 103, 
C.D. 1198 (1949) a regulation requirement that’a drawback claim- 
ant get the cooperation of a foreign shipper to get drawback was 
held to be unreasonable because the claimant lacked control over 
the foreign shipper. An earlier case, U.S. v. Conkey, 6 Ct. Cust. 
Appls. 487, T.D. 36122 (1916) also analyzed the reasonableness of a 
requirement in terms of control. Because compliance with the pre- 
export notice requirement was within the protestants’ control here, 
the requirement is not invalid on that ground. There is another 
line of cases represented by Gulf Refining Co. v. U.S., T.D. 48399 
(Cust. Ct. 1936); MacAndrews & Forbes Co. et. al v. U.S., T.D. 48427 





46 CUSTOMS 


(Cust. Ct. 1936); and S. Handel & Bros. v. U.S., 2 Cust. Ct. 125, C.D. 
105 (1939) which seem to hold that a requirement established other 
than by regulation would not be enforceable. However, those cases 
were concerned with the sufficiency of evidence rather than wheth- 
er a nonregulatory requirement was enforceable. For that reason, 
those cases do not control here. 

Holdings: 1. A nonregulatory procedural requirement is enforce- 
able against drawback claimants who are shown to have had 
timely actual notice of the requirement. 

2. The protest is to be denied in full. 


(C.S.D. 84-29) 


This ruling upholds the previously stated policy that, in the ab- 
sence of an established and uniform practice, wearing apparel 
sets will usually be classified as entireties, if (1) the compo- 
nents are coordinated as to color; (2) the components are sold 
as a unit and not separately; and (3) the components, when 
joined together, form a new article whose characteristics or use 
is different from that of its parts, or one of the components is 
so predominant that the other components are merely inciden- 
tal to the predominant component. 


Date: August 18, 1983 
File: CLA-2 CO:R:CV:G 
072740 PR 

This is in reply to your memorandum of May 5, 1983, file CLA- 
2-03-S:C:D:8-87-282, in which it was requested that this office re- 
consider its ruling of February 8, 1983, file 070150, Internal Advice 
Request No. 91/82, which held that a cardigan sweater and quilted 
down-look vest which were imported and marketed as sets were not 
classifiable as entireties. You indicate that there is believed to be 
an established and uniform practice to classify such merchandise 
as entireties for tariff purposes. To determine whether such a prac- 
tice does, in fact, exist, this office requested reports from numerous 
Area and District Directors. 

While we understand it is the practice at your port to classify all 
such sets, regardless of color combination, as entireties, no report 
was received from you concerning the dollar volume or number of 
entries received at your port of this merchandise in the last three 
years. Nineteen ports did respond. Ten indicated that they had no 
shipments of this merchandise. One port reported that it had clas- 
sified approximately $150,000 of this merchandise in the last two 
years as separates and not as entireties. Three ports reported that 
the sets that were classified as entireties consisted of components 
of the same colors. Three ports reported that they did not require 
any color coordination for the sets to be classified as entireties, one 
port reported that it classified these sets as entireties and that all 
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such sets had at least harmonizing colors, and two ports reported a 
substantial amount of imports that were classified as entireties 
only when they were coordinated in a fashion sense. These last 
ports considered a fashion sense to mean shades of the same color. 
On the basis of the above, we conclude that no established and uni- 
form practice existed with regard to the classification of the subject 
merchandise. 

We note that while your memorandum indicates that the subject 
sets are conceived, designed, imported, and marketed as sets, it also 
states “the cardigan remains a cardigan and the vest remains a 
vest.” We have, in a number of letters to you, explained our inter- 
pretation of the court decisions concerning entireties and their ap- 
plicability to wearing apparel sets. We see no need to repeat that 
interpretation or the reasoning on which it rests. Accordingly, this 
office adheres to its classification of sweater and quilted down-look 
vest sets as separates and not as entireties for tariff purposes. 

At the same time this office requested reports on the sweater- 
vest sets, it also requested reports from the various ports concern- 
ing how they were dealing with the issue of color coordination gen- 
erally in regard to apparel entireties. Of the ten ports that did not 
have any sweater-vest importations to report, four ports indicated 
that they were classifying apparel sets as entireties without regard 
to color combination, three reported that they required coordinat- 
ing colors, and two reported that they were requiring the same 
(matching) color between the various components of the sets. 

It is obvious that the area of classification of apparel sets as en- 
tireties has become confused. This may be partly due to this office 
not being as articulate and specific as it might have been in prior 
rulings. However, a portion of the blame must also be attributed to 
the misapplication of the clear intention of our prior rulings. Ad- 
mittedly, the determination of whether apparel sets constitute en- 
tireties for tariff purposes is extremely difficult and complex. How- 
ever, resistence to our interpretation of the judicial precedents has 
caused unnecessary confusion and resulted in a lack of uniformity 
in the classification of apparel sets by our field offices. 

As stated in our ruling of March 23, 1982, file 068799, 


We understand that the question of entireties is a difficult 
one. As with many areas of tariff classification, a certain 
amount of subjectivity will always be present in determining 
whether a combination of components constitutes an entirety 
for tariff purposes. However, we view the commercial entity 
theory as an attempt by the court to limit the amount of sub- 
jectivity and to put more certainty into the classification of 
sets. We have, in the past, and continue to reject the notion 
that apparel sets are governed by different rules than other 
sets in determining whether those sets constitute entireties. 
We recognize that because of their varied nature, apparel sets 
present greater difficulties in determining their classification. 
However, we do not believe that the administrative ease en- 
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countered by classifying most apparel sets as entireties should 
take precedence over the legally established principles of tariff 
classification as expressed in the various judicial decisions. 


With this in mind, and after discussions with our National 
Import Specialist and our import specialists in various field offices, 
we have completely reviewed this area of tariff classification. As a 
result of that review, we adhere to the following criteria set out in 
our ruling of April 13, 1979, file 059722, distributed as Legal Deter- 
mination No. 79-283. 


Accordingly, in the absence of an established and uniform 
practice to the contrary, the Customs Service will usually clas- 
sify wearing apparel sets as entireties, if (1) the components 
are coordinated as to color to the extent that it is obvious that 
those components were designed and intended to be worn to- 
gether; (2) the components of the set are sold as a unit and not 
separately; and (3) the components, when joined together, form 
a new article which possesses a character or a use different 
from that of its parts, or one of the components in the set is so 
predominant that the other components are merely incidental 
to the predominant component. 


However, we recognize that fashion requirements are a valid con- 
sideration in the apparel industry and should be considered in de- 
termining whether certain sets constitute entireties for tariff pur- 
poses. While all three of the above criteria must be met before an 
apparel set may be classified as an entirety, we believe that, in 
light of recent fashions, it is unreasonable to require, as we have 
previously done, that the various components of the set must con- 
tain a major matching (identical) color. We have been convinced, 
however, that apparel sets, to be classifiable as entireties, must be 
color coordinated in a fashion sense. We define the term “fashion 
sense” as meaning that the various components are either the 
same color, have a matching (identical) major color, have clearly 
associated shades of the same color (dark brown and beige would 
not be so considered), or that they have a single pattern that cre- 
ates a strong impact which connects those components. It should be 
borne in mind that color coordination, by itself, is not sufficient to 
justify classification of an apparel set as an entirety. The other two 
criteria must also be met and, or course, if each component of a set 
is eo nomine provided for, that set cannot be classified as an entire- 
ty. 
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This ruling explains and limits the application of the case Kores 
Manufacturing Corp. v. United States to the tariff classification 
of inked or similarly processed typewriter or business ribbons 
which are manufactured in the same manner. (TSUS 676.52) 


Date: August 18, 1983 
File: CLA-2 CO:R:CV:G 
072839 PR 

This is in reply to a memorandum from the Assistant Area Di- 
rector, Classification and Value Division, New York Seaport, file 
CLA-2-03:S:C:D:7-73-300, dated July 12, 1988, concerning the in- 
terpretation and application of Kores Manufacturing Corp. v. 
United States, Slip Op. 82-42, Appeal No. 82-33 (decided April 23, 
1983). This case involves the classification of polyester film multi- 
strike ribbon used in word processing machines. It was made by ap- 
plying ink to a sheet of plastics materials, slitting the sheet to % 
inch widths—which meet the dimensional requirements of man- 
made fiber strips—and winding the ribbons on cores. In the condi- 
tion as imported, the merchandise consists of textile strips. Because 
of the addition of the ink, the merchandise was classified by Cus- 
toms as other articles not specially provided for, of textile materi- 
als, rather than under the provision for man-made fiber strips. 
Both the lower and appellate courts held that the component of 
chief value was plastics since, at the time of combining the compo- 
nents, there existed only ink and a plastic sheet. Based on the evi- 
dence presented that the ribbons were significantly different from 
typewriter ribbons in design, purpose, and durability, the merchan- 
dise was held to be properly classifiable as other parts of office ma- 
chines, in item 676.52, Tariff Schedules of the United States 
(TSUS). By virtue of Headnote l(iv), Part 4, Schedule 6, if the rib- 
bons were textile articles, they would be precluded from classifica- 
tion in that part, which includes item 676.52. 

While we believe that this merchandise should have been classi- 
fied according to its condition as imported, there is logic to the po- 
sition taken by the courts. Customs classified the merchandise 
under a provision which required that the merchandise be in chief 
value of man-made fibers. The court used the cardinal principle of 
classification that component material of chief value is determined 
by the relative values of the component materials in their condi- 
tion prior to the final assembly of those materials. Under the factu- 
al position presented, this meant to the court that the component 
materials to be considered were the plastic sheet and the ink. Thus, 
the decision in Kores is essentially a component material of chief 
value determination. 

The decision in Kores should not be extended beyond the class of 
merchandise before the court. It is our view that this case in no 
way supports the proposition that all man-made fiber strips which 
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are derived or slit from sheets of plastic materials are considered 
plastics for tariff purposes. Such a position would appear to be in 
direct opposition to the wording of Headnote 2(b) which provides 
that strips may be formed by extrusion or by other processes; legis- 
lative history; and numerous court decisions which provide, in es- 
sence, that once plastics material has been converted to the dimen- 
sional requirements of man-made fibers, that material is no longer 
considered plastics for tariff purposes, but, rather, is considered to 
be textile materials. In view of this, we do not believe that a broad 
application of the principles in the Kores case is warranted. 

Until such time as the court provide us with additional guidance 
in this area of classification, we believe that the principles of that 
case should apply only with reference to inked or similarly proc- 
essed typewriter or business ribbons which are manufactured in 
the same manner as the merchandise which was before the court 
in Kores. Existing practices of classification on other merchandise 
should not be disturbed. 


(C.S.D. 84-31) 


This ruling holds that container boxes are adequately marked 
that have the country of origin in close proximity to a United 
States address on one side and the same in French on the op- 
posite side. The dual language marking is necessary to comply 


with the requirements of the Canadian government. (19 U.S.C. 
1304 and 19 CFR 134.46) 


Date: August 25, 1983 
File: Mar-2-05 CO:R:E:E 
720840 FBO 

This ruling concerns the country of origin marking requirements 
of certain container boxes. 

Issue: Whether the container boxes are adequately marked as de- 
scribed below. 

Facts: An importer wishes to put crystal items into individual 
container boxes and sell them to consumers. On one side of the box 
is the legend in English, “© 1981 Action Industries, Inc. Manufac- 
tured In West Germany for ‘The European Collection’, a Division of 
Action Industries, Inc., Cheswich, Pa. 15024 U.S.A” On the opposite 
side is the legend in French, “© 1981 Action Industries, Inc. Fabri- 
qué en Allemagne de L’ouest pour ‘LA COLLECTION EURO- 
PEENNE’ Une Division d’Action Industries, Inc., Cheswich, Pa. 
15024 U.S.A. The importer states that the reason for the two lan- 
guages is that the government of Canada requires the dual lan- 
guage marking and the importer has to accommodate the Province 
of Quebec which requires French. 

Law and analysis: Section 304 of the Tariff Act of 1930, as 
amended, (19 U.S.C. 1930), provides generally that all articles of 
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foreign origin imported into the United States must be legibly and 
conspicuously marked to indicate the English name of the country 
of origin to an ultimate purchaser in the United States 

Section 134.46 of the Customs Regulations (19 CFR 134.46), holds 
in any case in which the words “United States” or “American,” the 
letters “U.S.A.,” any variation of such words or letters, or the 
name of any city or locality in the United States, or the name of 
any foreign country or locality in which the article was manufac- 
tured or produced, appear on an imported article or its container, 
there shall appear, legibly and permanently, in close proximity to 
such words, letters or names, and in it at least a comparable size, 
the name of the country of origin preceded by “Made in,” “Product 
of,” or other words of similiar meaning. 

In this case, the marking on the English side of the box is ade- 
quate. The use of French is not intended to deceive the ultimate 
purchaser as to the origin of the items, but is merely on the box to 
comply with the country of origin marking requirements of Canada 
and the Province of Quebec. The use of a U.S. address under the 
French marking is not meant to suggest that the product is a U.S. 
product, but is part of the legend as it is on the English side of the 
box. Customs, therefore, accepts the marking on the box. 

Holding: The container boxes are marked adequately as set out 
above for the purpose of 19 U.S.C. 1304. 


ERRATUM 


In Customs BULLETIN, Volume 18, No. 1, dated January 4, 1984, 
page 13, T.D. 84-3; page 14, T.D. 84-4; page 15, T.D. 84-5 and page 
16, T.D. 84-7, the rates for the Taiwan dollar are incorrect. The 
correct rates are listed below. 


TAIWAN DOLLAR 


T.D. 84-3: 
11/1/83 $0.024869 
11/2/83 .024863 
11/3/83 024857 
11/4/83 024851 
T.D. 84-4: 
11/7-10/1983 024851 
T.D. 84-5: 
11/14-15/1983 024851 
11/16/83 024845 
11/17/83 .024839 
11/18/83 024832 
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TAIWAN DoLLAR—Continued 


T.D. 84-6: 
11/21/83 
11/22/83 
11/23/83 
11/24/83 

T.D. 84-7: 
11/28/83 
11/29/83 
11/30/83 


.024820 
024814 
.024808 
024814 


.024826 
.024839 
024845 
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Customs Service Decisions 


Classification: 
Certain articles of nickel exported from U.S.S.R. to West Germany, 
where cutting process is performed is considered a dutiable item.... 84-17 
Coated fabric exported and produced into skim-coated fabric is enti- 
tled to item 807.00, TSUS treatment 
Cold weather fashion boots are classified under item 700.57, TSUS.... 84-21 
Inked or similarly processed typewriter or business ribbons which 
are manufactured in the same manner are classified under item 
676.52, TSUS 
Motors assembled in Mexico from United States components and 
shipped under bond are not precluded from item 807.00 treatment 84-22 
Wearing apparel sets will usually be classified as entireties 
Drawback: 
Drawback claims submitted under the incorrect provision, may be 
processed in the Customs region where the claim was submitted .... 84-19 
Galvanized steel and seamless pipes of different sizes are not mer- 
chandise of the same kind and quality 
Nonregulatory requirements on same condition drawback claims are 
enforceable to the extent that timely actual knowledge is shown.... 84-28 
Foreign Trade Zone: Operator of a general purpose FTZ may prepare, 
sign and file Customs form 214 
Marking: Container boxes are adequately marked that have the country 
of origin in French on one side and English on the opposite side 
Restricted Merchandise: Semi-toy vehicles and blister cards may be im- 
ported without restrictions 
This ruling holds that a stipulation of facts with respect to the appraise- 
ment of an entry does not alter a Customs Bond and a delay in liqui- 
dating an entry does not discharge a surety on a Customs Bond 
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Value: 
Cost of printing and packing in the U.S. of imported T-shirts would 
not be included in transaction value 
Financing profit between the cost price and the selling price of im- 
ported merchandise is not part of the price paid 
License fee paid by the importer to the seller for a patent is duti- 
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